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I NTRODUCTI ON

1. In Volune V (Concl usions, proposals and recommendati ons) of M. Mrtinez
Cobo' s nonunental Study of the Problem of Discrimnation Against |ndigenous
Popul ati ons, (Docunent E/ CN. 4/ Sub. 2/1986/7/Add. 4 (al so avail able as United
Nati ons publication, Sales No. E. 86.xIV.3) the Special Rapporteur stressed the
par anount i nportance for Indigenous peoples and nations in various countries
and regions of the world of the treaties concluded with present nation-states
or with the countries acting as colonial adm nistering powers at the tine in
questi on.

2. He concluded that a thorough and careful study should be made of various
areas covered by the provisions of such treaties and agreenents, the officia
force of such provisions at present, the observance, or |ack of observance, of
such provisions, and the consequences all this may entail for Indigenous
peopl es and nation parties to such treaties or agreenents.

3. He further noted that in preparing such a study, account nust necessarily be
taken of the points of view of all parties involved, a task requiring the

exam nation of an extremely large quantity of docunentation. For obvious
reasons, this was an undertaking that could not be carried out within the
framework of his own Study.

4. He therefore recommended that a thorough Study devoted exclusively to this
subj ect shoul d be undertaken in light of existing principles and norns in the
field and the opinions and data submtted by all interested parties, primarily
the CGovernnments and | ndi genous nations and peoples that signed and ratified
treaties or agreenents. He believed that only a thorough study could help
determne with the necessary accuracy the present status of internationa
agreenments invol ving indi genous peoples.(lbid., paras. 388-392.)

5. Taking up an initiative of its working G oup on Indigenous Popul ati ons,
(Document E/ CN. 4/ Sub. 2/ 1987/ 22, Annex 1 (Recommendations to the Sub-

Conmi ssion), Recomrendation 3.) at its thirty-ninth session, the Sub-Comi ssion
on the Prevention of Discrimnation and Protection of Mnorities acted upon M.
Martinez Cobo's recommendati on by adopting resolution 1987/17 of 2 Septenber
1987, entitled Study on treaties concluded between | ndi genous peopl es and



States. In taking such action, the Sub-Conm ssion was consistent with its

resol ution 1984/ 35-A of 30 August 1984, in which it had decided to consider M.
Martinez Cobo's concl usions, proposals and reconmendati ons as an appropriate
source for its future work on the question of discrimnation against |ndi genous
popul ati ons and for the work of its Working G oup on |ndi genous Popul ati ons.

6. Inits resolution 1987/17, the Sub-Comm ssion requested M. M guel Alfonso
Martinez "to prepare, on the basis of the opinions and data in M. Martinez
Cobo's report and the views expressed on this issue in the Wrking G oup ..

and in the Sub-Conmi ssion, a docunent analyzing the general outline of such a
study and the juridical, bibliographical and other information sources on which
such a study should be based, and to submt the docunment to the Sub- Comm ssion
for consideration at its fortieth session.”

7. The resolution also recormended that the Conmm ssion on Human Ri ghts
recommend, in turn, that the Economic and Social Council (ECOSCC) authorize the
Sub- Commi ssion to appoint M. Alfonso Martinez as Special Rapporteur with the
mandat e of preparing such a study, and to request the Special Rapporteur to
present a prelimnary report to the Sub-Commi ssion at its forty-first session
(1989). The recommendati ons contained in resolution 1987/17 were submtted for
consideration to the Conm ssion on Human Rights at its forty-fourth session
(1988).

8. At its forty-fourth session, the Conmi ssion adopted resolution 1988/56, in
whi ch a nunber of guidelines on this matter were established. These woul d
eventual ly beconme the terns of reference for the Special Rapporteur's nandate
for the present Study.

9. It should be noted that in adopting resolution 1988/56, the Comm ssion
broadened to a considerabl e extent the scope of the Study originally envi saged
by the Sub-Commission in its resolution 1987/17, by recomendi ng that ECOSCC
aut hori ze the appointnment of M. Alfonso Martinez as Special Rapporteur, with
the mandate of preparing "an outline on the possible purposes, scope and
sources of a study to be conducted on the potential utility of treaties,
agreenents and ot her constructive arrangenents between | ndi genous popul ati ons
and Governments for the purpose of ensuring the pronotion and protection of the
human rights and fundamental freedons of I|ndigenous popul ations."” (Enphasis
added)

10. Further, in adopting said resolution the Comm ssion only authorized the
Speci al Rapporteur to prepare and submit to the working Group an outline of a
possi bl e study, not to undertake the Study proper, as recomended by tbe Sub
Conmi ssion. In fact, it withheld its authority, at |least until 1989, to decide
the conveni ence of conmm ssioning such a Study by the Special Rapporteur

11. Conmi ssion resolution 1988/56 was endorsed on 27 May 1988 by ECOSCC in its
deci si on 1988/ 134.

12. The Speci al Rapporteur conplied with the request and submtted the outline
(Document E/CN. 4/ Sub.2/1988/ 24/ Add.|.) to the working Group and the Sub-

Comm ssion later in 1988. Both bodi es endorsed that document. In addition, in
its resolution 1988/20 of 1 Septenber 1988, the Sub- Conmi ssion al so requested
the Conmi ssion and ECOSOC to finally authorize the Special Rapporteur to
undertake the Study referred to in the above-nenti oned Conmi ssion resol ution
1988/ 56

13. At its forty-fifth session, the Conmm ssion adopted --wi thout either debate
or vote-- resolution 1989/41 of 6 March 1989, by which it endorsed all the
recomrendati ons submitted on this matter by the Sub-Conmi ssion in resolution
1988/ 20. They were thus submitted for approval to the 1989 ECOSOC spring

sessi on.

14. Finally, ECOSCC fornmally authorized the beginning of this Study and
confirnmed the appointrment of this Special Rapporteur for this undertaking by
resol ution 1989/ 77 of 24 May 1989.



15. Fromthat date on, the Special Rapporteur has submtted to the working
Group and the Sub-Conmission a prelimnary report (Docunent

E/ CN. 4/ Sub. 2/ 1991/ 33.), and three progress reports. (Docunents

E/ CN. 4/ Sub. 2/ 1992/ 32, E/CN. 4/ Sub. 2/ 1995/27 and E/ CN. 4/ Sub. 2/ 1996/ 23.)

16. At its forty-ninth session the Sub-Conmm ssion adopted decision 1997/110 of
22 August 1997 by which it requested the Special Rapporteur to submit his Fina
Report in due time (preferably before the end of 1997) so as to be exam ned by
the working Group at its sixteenth session and by the Sub-Conmi ssion at its
fiftieth session in 1998. This Final Report is subnitted to the consideration
of both bodi es pursuant to the above-nmenti oned Sub- Commi ssion resol ution

1997/ 110.

17. As to the contents of this Final Report, it should be recalled, first, that
the Speci al Rapporteur suggested fromthe start of his nandate a three-part
structure for the Study as a whol e.

18. The first part was to analyze the origins of the practice of concluding
treaties, agreenents and other constructive arrangenents between | ndi genous
peopl es and States, that is, the role of treaties in the history of European
expansi on overseas. The second part was to be devoted to the contenporary
significance of such instrunents, including questions regarding the succession
of States, national recognition of treaties, and the views of Indigenous
peopl es on these issues. The third part was to address the potential val ue of
all those instrunents as the basis for governing the future relationships

bet ween i ndi genous peoples and States. Both the form and substance of such
instruments were to be considered in the final stage of the Study, as well as
possi bl e mechanisns to be institutionalized in the future, to secure their

i mpl ementation. (E/ CN. 4/Sub.2/1988/24, Add. 1, paras. 21-23.)

19. This final part, obviously, had to be undertaken in the |ight of the actua
situations under which | ndigenous peoples find thensel ves coexisting today with
ot her, non-indi genous segnents of the society in many States. It is precisely
the precarious nature of their existence al nost everywhere, that today provokes
--as it did when Martinez Cobo's report was conm ssioned and conpl et ed- -
growi ng concern in the international comunity.

20. Largely, the Special Rapporteur's research and anal ysis basically bear out
his initial plan as far as the first two parts of the Study, as a whole, are
concer ned.

21. Qbviously, at this final stage of the Special Rapporteur's work on the
Study, particular attention shall be given to the potential value of al
possi bl e ways and nmeans to achi eve a new rel ati onshi p between the | ndi genous
and non-indi genous sectors in nultinational societies through adequate forward
| ooki ng, innovative mechanisnms that would facilitate conflict-resolution when
needed.

22. That the Special Rapporteur has been working on this Study for nine years
and the fact that this, its Final Report, should be able to stand on its own
with respect to publication by the United Nations has nade certain inclusions
necessary. The Special Rapporteur has therefore briefly recapitul ated here the
nmost i nmportant provisional conclusions advanced in previous progress reports,
as well as certain references to the initial (or nodified) reasoning behind
them He has also included sone references to key cases or general situations
fully reviewed in those reports. Wthout this background it would be difficult
to fully grasp the sense and possible merit of the Conclusions and
Reconmendati ons of fered here.

23. Consequently, Chapter | deals with four main topics: the process of
selecting (and elimnating) cases relevant to this Study; treaty and treaty
maki ng concepts; the inportance of fully understanding the evolution of the

I ndi genous/ non-i ndi genous rel ationship and its present situation, and defining
and differentiating between the categories "Indi genous peopl es" and



"mnorities” In Chapter |1, the Special Rapporteur offers his views on the
three juridical situations selected for their pertinence to the goals of this
St udy, focusing on the individual cases/situations selected for reviewin
consideration of their juridical/institutional devel opnent. Chapter |11
describes the overall process of donestication of indigenous issues inits
various manifestations during different stages and links it to the present
situation of indigenous societies. Finally, Chapter IV brings all those

el ements included in previous chapters together, to offer his Concl usions and
Recommendations for a | ook at what he considers might be a constructive
approach to the future

24. Lastly, a final remark about the contents of this Report.

25. It is worth underlining that the Special Rapporteur is fully aware that he
--and only he-- is ultimately responsible for the content of the Concl usions
and Reconmendati ons with which the present Study will end. However, he is also
aware that all human endeavor may contain flaws, shortcom ngs, and other
defects, and thus cannot but benefit from constructive criticism

26. In this context, it can never be overenphasized that in many aspects and
cases reviewed, the final result of these long years of work --as reflected in
this docunent-- is based, in the end, on the research (including field work) ,
the personal and professional experiences, and, in particular, the criteria on
the avail abl e sources that has been devel oped by only two persons: the Special
Rapporteur, hinmself, and his Consultant, Dr. Isabelle Schulte Tenckhoff --to
whom he once again expresses his full gratitude for her invaluable

col | abor ati on.

27 Hence, the Special Rapporteur will highly welcone all critical opinions --
not only fromhis coll eagues but also, in particular, fromthose Indi genous
peopl es and Governments which did not respond to his questionnaire- that may
arise during the debate that will be held on the contents of this Final Report
at the forthcom ng 1998 sessions of both the working G oup and the Sub-
Commi ssi on

28. These contributions will be duly taken into account for their potential
utilization as additional elements of judgment to be incorporated into this
Report before it becones an official United Nations publication

29. In this Final Report, the Special Rapporteur wi shes to express gratitude to
all the Governnents that responded to the questionnaire sent themin 1991 and
1992; in particular those of Australia and Canada for the thoroughness wth
which they did so and the val uabl e docunentation provided either at their own
initiative or upon request. He also thanks the Governnments of Canada, Chile,
Spain, the United States, Fiji, Guatenala, and New Zeal and for granting the
facilities needed to carry out field research, or to participate in activities
related to I ndigenous questions in their respective countries.

30. The careful attention and efficiency with which the New Zeal and authorities
prepared and coordi nated the Special Rapporteur's programme of activities
during his official working visit to that country in May 1997, and the fact
that sonme of its highest authorities (e.g., the Mnisters of Foreign Affairs
and Justice) were gracious enough to find time to receive himpersonally and

di scuss issues affecting the Maaori people, merit his special recognition

31. This Study could not have been concluded wi thout the cooperation of many

I ndi genous peopl es, organi zati ons and authorities, who have offered the Specia
Rapporteur, not only their invaluable contributions (oral and witten
testinmony, docunentation, and much needed | ogistics of the nost varied kind)
but al so constant encouragenent in this work.

32. Even at the risk of possible regrettable om ssions, it is just to nention
here the support received from anong others, the follow ng |Indi genous

organi zations and institutional bodies: Amrerican Indian Law Alliance, Four
Nati ons of Hobbema, Fund of the Four Directions, Gand Council of the
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Haudenosaunee Confederacy, Consejo de Todas |as Tierras de |a Naci Un Mapuche,
Grand Council of the Crees (of QuEbec), Fundaci Un Ri goberta Mench',
International Indian Treaty Council, Assenbly of First Nations (Canada),

West ern Shoshone National Council (USA) , Maaori Legal Services, Teton Sioux
Treaty Council, Ka'laui Hawaii, International O ganization of Indigenous
Resour ce Devel opnent, OXFAM and DOCl P ( Geneva).

33, His gratitude also goes to the authorities (elders, |onkos, G and Chiefs
and Chi efs, headnen, councilors, and advisers) of diverse |Indigenous

nati ons/ peopl es or their organizations; anong them Rigoberta Mench® Tum (Maya
Nation) , Oren Lyons (Onondaga Nation) , Matthew Coon Cone and Ted Mdses (Crees
[ of QuEbec]) , Tony Bl ackfeather (Teton Sioux/Lakota Nation), J. WIton
Littlechild (Four Nations of Hobbena/Canada), Dom ngo Cayuquo, Manuel Antil ao,
Jorge Pichinual, Juana Santander, and Aucan Huilcam n (Mapuche Nation) , Ovide
Mercredi (Assenbly of First Nations/Canada), Cherrilene Steinhauer and Carl
Queen (Saddl e Lake First Nation/Canada), Wallace Fox (Onion Lake First

Nati on/ Canada), Felix Lockhart (Dene Nation/Canada), Sharon Venne (Lubicon Cree
Nat i on- Joseph Bi ghead First Nation-Treaty Six Nations/Canada), Juan LeUn (Maya
Nation), Ingrid Washi nawat ok (Fund of the Four Directions), Ken Deer (Mhawk
Nation), L-zaro Pary (Aymar- Nation), Bill Means, Antonio Gonz-lez, Jinbo, and
Andrea Carrmen (I1.1.T.C.), Mlilani Trask (Hawaii), Al Lamenan (Beaver Lake

Tri bal Administration), Kent Lebsock (American Indian Law Alliance), R Condori
(C.1.S. A), Pauline Tangiora, M nhinnick Nganeko, Aroha Pareake Mead, Mbana
Jackson, Dr. Margaret Mutu, Sir Tipene O Regan, Sir Robert T. Mhuta, Mana

Eri ckson and Shane Sol onon (Aot earoa/ New Zeal and), and Leif Dunfield (Saam
Nation) . Al of them gave the Special Rapporteur nobst valuable information and
insights on their respective peopl es/nations and organi zati ons.

34. The Special Rapporteur cannot |eave unnentioned his gratitude to other

I ndi gencus and non-i ndi genous individuals --all with recognized authority in
di verse aspects of the Indigenous probl ematique and active, in general, in
United Nations circles-, who have lent their know edge, practical experience,
and/ or incisive, constructive criticismto the Special Rapporteur's work.

35. @udmundur Al fredsson (both in his past functions in the Centre for Human
Rights, as well as in his capacity as a scholar specializing in this question)
, Augusto WI | ensen Diaz, Chief Justice E. Durie (of the Waitangi Tribunal) ,
Mari o | barra, Jacqueline Duroure, Andrew Gray, Paul Coe, Renate Domi nick,
Robert Epstein, Florencia Roulet, Sir Paul Reeves, Anthony Sinpson, Alberto
Sal damando, and Professors Vine Deloria, HeEctor Diaz Pol anco, M chael Jackson,
Gaston Lyon, Genn Mrris CM Eya Nchama, Dougl as Sanders, Mason Durie, Jim
Anaya, JosE Bengoa (his colleague in the Sub-Conmission) and the | ate Howard
Berman, nerit special thanks for their worthy academ c contributions. None of
them of course, bear any responsibility whatsoever for the possible flaws in
the various progress reports subnmitted on the Study or in this Final Report
itself.

36. Last but not least, the very heartfelt gratitude of the Special Rapporteur
for the specialized assistance, patience and | ogistical cooperation provided by
all those who regularly, or at one tine or another, have served on the

m nuscul e Unit/ Task Force to which the Centre for Human Ri ghts has assi gnhed
responsibility for Indigenous affairs. The diligence and the extrene

prof essionalismw th which they so effectively fulfilled their functions in
terns of this Study (sometinmes under truly excruciating conditions), have been
simply exenmplary. In this regard, their head, M. Julian Burger and his highly
efficient colleague, Ms. Mriam Zapata has, over |ong years, earned the total
respect of the Special Rapporteur.

CHAPTER 1: SOMVE KEY PO NTS OF DEPARTURE

37. Gven the vast geographical, tenporal and juridical scope of the Study
(Document E/ CN. 4/ Sub. 2/ 1991/ 33, paras. 92-93, 106-107, and 110- 114.), the
Speci al Rapporteur decided fromthe start to confine detailed analysis to a



limted, representative nunber of case studies ordered according to five
juridical situations: 1) treaties concluded between States and I ndi genous
peopl es; 2) agreenents nade between States or other entities and I ndi genous
peopl es; 3) other constructive arrangenents arrived at with the participation
of tbe Indigenous peoples concerned; 4) treaties concluded between States
cont ai ni ng provi sions affecting Indigenous peoples as third parties; and 5)
situations invol ving Indi genous peoples who are not parties to, or the subject
of any of the above-nentioned instrunments. (E/ CN 4/Sub.?2/1992/32, para. 169.)

38. It must be recalled that fromthe geographi cal viewpoint, the Special
Rapporteur has viewed his mandate as universal, dealing with "any part of the
worl d to which the historical or contemporary existence of treaties, agreenents
and ot her constructive arrangenents is confirned, or where they may still cone
into being to the future through a process of negotiation and cooperation.”

(E/ CN. 4/ Sub. 2/ 1988/ 24, Add. 1, para. 12; E/CN. 4/Sub.2/1991/33, para. 92.)

39. Consequently, an extensive array of cases fromall regions of the world was
exam ned, related to all the five different juridical situations |listed above;
including cases in the United States and Canada (Haudenosaunee, M kmaq, the so-
called Five Gvilized Tribes, Shoshone, Lakota, the Indigenous signatories of
Treaty No. Six, the Janes Bay Cree [of QuEbec], the Indigenous nations of
British Colunmbia and California, the Lubicon Cree), the Pacific (Maori,
Hawai i, French Polynesia), Latin Anerica (Kuna Yal a, Mapuche, Yanomam , Mya) ,
Abori gines and |slanders of Australia, the G eenland Hone Rule, and somne
African and Asian cases (Burma/Manmar, the role of European charter conpanies
in South Asia and West Africa, the San of Botswana, the Ainu of Japan, and tbhe
I ndi genous peopl es of Siberia)

40. It is worth recalling in this connection that some choices were nmade by the
Speci al Rapporteur concerning the guidelines adopted for the research as a
whol e. (E/ CN. 4/ Sub. 2/ 1991/ 33, paras. 95-100; for inplenmentation, see

E/ CN. 4/ Sub. 2/ 1995/ 27, paras. 48-129. It nust be nentioned that the | anguage
barrier made it inpossible for the Special Rapporteur to review the scanty
information available to himin the case of the indigenous peoples of Siberia.)
Those gui del i nes have been duly taken into account throughout his work.

41. In the course of his work and in light of the numerous cases/situations
revi ewed, the Special Rapporteur was led to reconsider the relevance for the
Final Report of the five juridical categories listed at the beginning of this
Chapt er

42. Two of those juridical situations --nanmely agreements, insofar as these may
differ fundanentally fromtreaties, and treaties between non-indi genous powers

af fecting | ndigenous peoples as third parties, will have limted inpact on the

Concl usi ons and Recommendations to be fornulated in the present Final Report.

43. Regarding, first of all, the question of agreenents, the Special Rapporteur
has al ready stressed the need for a casuistic approach, since "the decision of
the parties to a legal instrunent to designate it as an 'agreenent' does not
necessarily nmean that its legal nature differs in any way fromthose formally
denoninated as 'treaties' (E/ CN. 4/Sub.2/1992/32, para. 325.) This reasoning is
consistent with the legal tradition codified into contenporary internationa

| aw by the Vienna Convention on the Law of Treaties. (1155 United Nations
Treaty Series ( UNTS), 331, Article 2-1. (a))

44. He therefore selected certain factors to be taken into account in

determ ning which of the instrunents anal yzed should be viewed as "treaty," and
whi ch was to be considered an "agreenent." These factors include. who are the
parties to the instrument, the circunstances surrounding its conclusion, and
its subject matter. (E/ CN 4/Sub.?2/1992/32, para. 332.)

45. The factors in question were applied in the analysis of two particul ar
instrunments, viz. the Pangl ong Agreenent of 12 February 1947 (Burna/ Myannmar)

| ater forgone by the State party; (E/ CN. 4/Sub.?2/1995/27, paras. 288, 293.) and
the agreement of 22 August 1788 between Captain Tayl or on behalf of the British
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Crown and the Chiefs of Sierra Leone, which does not constitute an instrunent
of international law as relevant to the study. (E/ CN. 4/Sub.2/1995/27, para.
314.)

46. Sone elenents related to other present-day cases or situations |abeled as
agreenments" --particularly in the Canadian context-- will be reviewed | ater on
in this Report (see Chapter 11).

47. Secondly, regarding the relevance, for this Study, of bilateral and
multilateral treaties binding non-indi genous powers but affecting |Indi genous
peoples as third parties, it should be stressed that lack of time and resources
have prevented the Special Rapporteur fromascertaining in situ the practica
import of those instruments for indigenous peoples and from further exam ning
the existing docunmentation on said instrunents.

48. Nonethel ess, clearly at |east one instrunment already considered in the
first progress report (E/ CN.4/Sub.2/1992/32, paras. 367-370.) continues to be
rel evant, nanely the so-called Lapp codicil of the 1751 border treaty between
Sweden/ Fi nl and and Norway/ Denmar k. This codicil has never been abrogated and
continues to be the object of legal interpretation regarding Saam rights
within the context of bilateral (Sweden/ Norway) negoti ati ons.

49. In this connection, it is worth underscoring the role of the Saam
parliaments both in Norway and Sweden --but especially in Norway where it seens
to have a stronger inpact than in Sweden-- and their potential contribution to
the interpretation of the codicil.

50. In addition, regarding specifically ILO Convention 169 (1989), it remnains
to be seen to what extent I|ndigenous peoples have any direct access to (or
possi bl e effective input into) the processes leading to the ratification of
this Convention by the States in which they live, only a very limted nunber of
whi ch have actually ratified said instrunent.

51. Al though support for the Convention has been expressed by a nunber of

I ndi genous organi zations (e.g., the Inuit G rcunpolar Conference, the Nationa
I ndi an Youth Council, and the Saam Council), that support is far from being
unani mous. The opposition to it by a nunber of Indigenous organizations in the
Canadi an

context is proof of the above. In Canada, for instance, not all Indigenous
peoples --nor certain sectors of the |legal establishnent-- support said
ratification, since the provisions of that Convention appear to | ag behind
current national standards. In other countries, where existing |egislation
regardi ng | ndi genous peoples --or the Indigenous |abor force, for that matter--
is |l ess advanced, |ndigenous peoples may take a different stand. Yet again, a
case- by-case approach is called for

52. It follows that the issue of treaties affecting |Indigenous peoples as third
parties may continue to be relevant insofar as they remain in force and that

I ndi genous peopl es al ready have --or may have in the future-- a participation
in the inplenentation of their provisions. Arong the ten instrunments previously
considered for analysis, (These were: the 1494 Treaty of Tordesillas, the 1713
Treaty of Urecht, the 1751 Border Treaty between Sweden/Finl and and

Norway/ Denmar k, the 1763 Treaty of Paris, the 1794 Jay Treaty, the 1819 Adam
Onis Treaty, the 1848 Treaty of Guadel upe-Hi dal go, the 1867 Purchase of Al aska,
the 1916 M gratory Birds Convention and the 1989 |LO Convention 169 concerning
I ndi genous and Tri bal Peoples in Independent Countries; conpare

E/ CN. 4/ Sub. 2/ 1992/ 32, paras. 363 -390.) apart fromthe Lapp codicil, severa
others woul d warrant further scrutiny, i.a. the 1794 Jay Treaty and the 1848
Treaty of Guadal upe- Hi dal go, both of apparent special significance for the

I ndi genous nations along the borders of the United States, Canada, and Mexico
respectively.

53. Consequently, the Conclusions and Recormendations to be offered in the
present Report will mainly refer to three of the five original juridica
situations already identified: 1) where there is proof of internationa
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treati es/agreenents between | ndi genous peoples and States, 2) where there is no
specific bilateral legal instrunents to govern rel ations between | ndi genous
peopl es and States and, finally, 3) situations related to title question of

"ot her constructive arrangenents".

54. As to the role of these constructive arrangenents, the Special Rapporteur

notes that activities currently undertaken at the national |evel --for exanple,
in Mexi co, Canada, and Guatenal a under different social and politica
situations-- clearly illustrate sone of the fundanental problens he has been

led to raise in the course of his nmandate, notably the issue of collective
rights for Indigenous peoples in the context of today's plural-ethnic societies
and the need for nutually agreed conflict-resolution nechanisns in their
particul ar contexts. (Further review of issues related to this type of
consensual conpacts will be made in Chapter 11-B of this Report.)

55. Also in connection with the three situations outlined above, it nust be
stressed that treaties thenselves and treaty-making (in the broadest sense of
this tern) are matters, that in the view of the Special Rapporteur, require
further conceptual elaboration

56. He is of the opinion that one should avoi d maki ng oneself a prisoner of
existing termnminology. This does not preclude in any way, however, the
conclusions to be drawn froma non-eurocentric historiography of treaties
agreenments between | ndi genous peoples and States and the correspondi ng status
of I ndigenous peoples in international |law --a historiography to which the
Speci al Rapporteur devoted a crucial section of his second progress report.

(E/ CN. 4/ Sub. 2/ 1995/ 27, paras. 140-171.) There are, basically, two sides to the
i ssue.

57. Firstly, according to the future-oriented aspects of his Study, --that is,
the lessons to be drawn fromthis Study as to the potential of treaties and

ot her consensual |egal instruments and practical mechanisns to be negotiated in
order to ensure better relations in the future between |ndi genous peopl es and
States--, a narrow definition of "a treaty" and "treaty-maki ng" woul d hi nder or
pre-enpt any innovative thinking in the field. Yet, it is precisely innovative
thinking that is needed to solve the predicanment in which nmany indi genous

peopl es find thensel ves at present.

58. Secondly, such a narrow definition of treaties and treaty-nmaki ng woul d

i mpede (or even preclude) any proper account of |ndigenous views on these

i ssues, sinply because of the widely held rational e that |ndi genous peoples are
not "States" in the current sense of the termin international |aw, regardless
of their generally recognized status as sovereign entities in the era of the
Law of Nati ons.

59. It is worth reiterating that it would be equally erroneous to assune that
I ndi genous peopl es have no proper understanding of the nature, formalities, and
implications of treaties and treaty-naking.

60. Sonme authorities on the issue however, attribute to themjust this tota

| ack of understanding of the principles of such instrunents and their "codes"
Nonet hel ess, not only bibliographical sources but also direct testinony by

i ndi genous sources gathered by the Special Rapporteur provide anple proof to
counter this assunption.

61. It has been brought to his attention fromthe start of his endeavors that
the concept and practice of entering into international agreements --that is,
contracts between sovereign entities, whether nations, "tribes" or whatever
they choose to call thensel ves-- was wi despread anong | ndi genous peoples in the
Ameri cas, Aotearoal/ New Zeal and and el sewhere, before the arrival of the

Eur opean col oni zer and continues to be so.

62. In addition, during field research, many | ndi genous sources (oceans apart)
consi stently advised the Special Rapporteur that, on a nunber of occasions in
the course of negotiations, the non-indigenous parties failed to adequately
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informtheir Indigenous counterparts (i.e. their ancestors) of the cause and
obj ect of the conpact, frequently drafted only in the European | anguages and
then orally translated. The linguistic difficulties this entailed for the

I ndi genous parties often prevented them from gaining a full understanding of
the true nature and extension of the obligations that according to the non-

i ndi genous version of those texts (or construction of its provisions) they had
assured. This situation was obviously not conducive to a free, educated consent
by the Indigenous parties to whatever conpact energed fromthose negoti ati ons.
It follows then, that those instrunents would be externally vul nerable in any
court of law worthy of its nane.

63. The Special Rapporteur is of the opinion that these recounts --
particularly in cases involving the cession of territories by Indigenous
parties-- do reflect the actual sequence of events; considering, in particular,
the inherent inalienable condition of their |ands, and the historica
situations faced by many | ndi genous nati ons.

64. Dealing also with the fundanmental principles governing treaty-maki ng and
their 'codes”, Charles Al exandrowi cz has denmponstrated --with the exanpl e of
early African treaties with European powers (or with their successors for that
matter)-- that, while specific concepts regarding power, kingship and ot her
matters of political organization may have differed between the two parties,
they nevertheless rarely failed to find common ground as far as those
princi pl es were concer ned.

65. Anong these commonly shared fundanental principles of treaty-nmaking, one
finds: the need for nmandated representatives to engage in negotiation, basic
agreenent on the subject nmatter of treaties, and concepts relating to the need
for ratification and the binding power of any type of formally negotiated
conpacts.

66. However, it should be noted that an exhaustive study of the indigenous

vi ewpoi nt on a nunber of inportant aspects of treaties and treaty-naking, stil
remains to be done. Although this falls squarely under the Special Rapporteur's
mandat e, sufficient resources have not been available for conpletion of such a
task. Nonetheless --in accordance with Martinez Cobo's recomrendati ons-- he has
endeavor ed whenever possible to take proper account of the Indi genous know edge
and institutional setup regarding the history of treaties and treaty naking, as
wel | as the | essons | ndigenous peoples thenselves tend to draw fromthis

know edge in view of redefining their relationship with the States in which
they now I|ive.

67. In nore theoretical terms, one might argue that the principle of
reciprocity represents a cross-cultural feature of treaty-nmaking. This is also
borne out by the understandi ng which various |Indigenous parties to treaties
per petuate regarding the basic nature of the treaty rel ationship.

68. A case in point --but not the only one-- is the Indigenous understandi ng of
some of the nunbered treaties in present-day Canada, that has becone easily
accessi ble thanks to recently published research.( E.g. Sharon Venne,
"Understandi ng Treaty Six: Indigenous Perspective," 10: Aboriginal and Treaty
Rights in Canada (M Asch Ed.) (Vancouver: University of British Col unbia
Press, 1996), p.173-204; Treaty Seven Elders and Tribal Council, The origina
Spirit and Intent of Treaty Seven (MontrEal & Kingston: MG Il Queen's

Uni versity Press, 1996).) In conjunction with the work of the Royal Conm ssion
on Aboriginal Peoples in that country, a |large nunber of accounts of Indigenous
treaty interpretations have been submitted. Unfortunately, the Specia
Rapporteur has not had the opportunity to study these accounts in depth.
Nonet hel ess, there is no doubt as to their inportance for both the handling of
I ndi genous situations in Canada and his own Conclusions in this Final Report.

69. One final remark on the overall issue of the treaty problematique: it has
not been possible for the Special Rapporteur to thoroughly assess all the
possi bl e connecti ons between this probl emati que and the general question of
"the human rights of |ndigenous individuals". Obviously, this is a very
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different notion fromthat of "the rights of Indigenous peoples”, which denotes
a much broader scope and includes, in fact, those individual rights.

70. Regarding the contents of this Final Report and in accordance with the
terns of reference of the Special Rapporteur's nandate, the process of
"domestication" of all issues related to Indigenous peoples is of singular

i mportance and obviously requires further analysis and el aboration in this
final stage of his work. An extensive review of the origin of this process is
necessary to gain a full understanding of crucial juridical and socio-econonic
el ements in the present situation of these peoples, as manifested in forner
Eur opean settler colonies (and the nore nmodern States which succeeded then
when the relationship originated, and also as it now exists in the rel evant
today nmulti-national nodern States in Latin Anerica, Africa, Asia, the Pacific,
and northern Europe.

71. Consequently, this question will be dealt with in extenso in the
Concl usions offered in Chapter 11l of this Final Report.

72. On the other hand, the process of the donestication of Indigenous issues
must be set off against that of independence/ decolonisation in the Latin

Ameri can, Afro-Asian and Pacific countries (which differ greatly) , since it
raises a further and very pertinent issue; nanely that of the rel evance of the
concept of "indigenousness" to refer to any possible case of "State-oppressed
peopl es" --including "mnorities" -- in the particular context of today's Afro-
Asi an and Pacific States.

73. In the latter countries, the era of decol onisation brought about a

radi cal |y changed concept of the qualifier "Indigenous" This as a result of a
new political context, whose nost visible synbol was the emergence of a |arge
nunber of new States, under contenporary international |law Thus, froma
conceptual viewpoint, the Special Rapporteur considers it necessary to re
establish a clear-cut distinction between |ndi genous peopl es and national or
ethnic mnorities.

74. In this connection, it should be noted that in 1991, at the beginning of
his work, and to establishing guidelines for his research as a whole, the
Speci al Rapporteur decided to strictly distinguish between "mnorities" and

"I ndi genous peopl es". (E/ CN 4/Sub.?2/1991/33, para. 98; for inplenentation, see
E/ CN. 4/ Sub. 2/ 1995/ 27, paras. 48-129. Conpare also infra, chapter I1.) In
addition, it should be borne in mnd that according to the criteria adopted by
himin 1995 with respect to his future plan of work, in the final phase "the
enphasi s...of the Study shoul d be on cases and situations in which the

"I ndi genous peopl es' category is already established beyond any doubt froma
hi storical and nodern day point of view, ...". (E/CN 4/1995/27, para. 126.)

75. Years of research and reflection at various |evels of the United Nations
system especially by the Comm ssion on Human Rights and its Sub- Comm ssi on,
have not yielded a generally accepted definition of the term"mnnority", nor of
the qualifiers often associated with it, such as "ethnic" or "nationa

76. The significance, on the other hand, of the "working definition" of

"I ndi genous peopl es" fornmul ated by the Special Rapporteur JoskE Martinez Cobo in
the last part of his report in his Study, lies in the fact that his Concl usions
have been recogni zed as "an acceptabl e basis of work" by the Commi ssion and its
subsi di ary bodi es.

77. Neverthel ess --as has been argued earlier in the progress reports for this
Study-- to Martinez Cobo's attenpt to extend his "working definition" to all
cases brought to his attention in the course of his nmandate, he tended to lunp
together situations that this Special Rapporteur believes should be
differentiated because of their intrinsic dissimlarities.

78. These dissinmlarities hinge on a nunber of historical factors that call for
a clear distinction to be nade between the phenonena of the territoria
expansi on by Indigenous nations into adjacent areas, and that of the organized



11

col oni zati on, by European powers, of peoples inhabiting, since time inmenorial,
territories on other continents.

79. O particular concern to the Special Rapporteur, viz a viz this Study, was
the fact that, in the context of today's United Nations practice and accordi ng
to existing international |legal instruments and standards, the securing of
effective international protection of mnority rights remains very nuch
confined to the realmof their individual rights. In addition, this overal
issue is mainly dealt with as a matter privy to the internal jurisdiction of
States, thus precluding any other alternative approach.

80. Yet, Indigenous peoples justly attach considerable inportance to the
recognition, pronotion, and securing of their collective rights, that is, their
rights as social groups. Equally, they seek the possible establishnment of

i nternational mechanisms for the resolution of conflicts with State
authorities, in particular, in connection with the rights recognized in, or
acqui red by neans of instrunents with acknow edged international status, such
as treaties.

81. Consequently, the Special Rapporteur has already expressed the view that

I ndi genous peopl es, although they nay constitute nunerical mnorities to a
nunber of the countries in which they nowlive, they are not "mnorities" under
United Nations usage and possible practical action. (E CN 4/Sub.?2/1995/27,
para. 116.) By the same token, ethnic and national mnorities are not be

consi dered "I ndi genous peoples” in the United Nations context.

82. It is worth pointing out that United Nations policy on this point is now
wel | established; especially since 1994 with the conmi ssioning of the Wrking
Goup en Mnorities within the Sub-Comm ssion, by decision of ECOSCC upon the
recomrendat i on of both the Comm ssion and the Sub-Comm ssion itself.

(Resol ution 1994/ 4, of 19 August 1994.)

83. In the course of his conceptual reflections, the Special Rapporteur was
also led to underscore that in the African and Asian contexts, the problematic
of I ndigenous comunities is rarely coextensive with that of the treaty

rel ati onship (E/ CN. 4/ Sub. 2/1995/27, paras. 116, 128.) -although it may well be
that an exception warranting further scrutiny is the case of the Miasai, given
their role in the negotiations |eading to Kenya's independence.

84. 1t renmains neverthel ess true that communities which could be regarded as

I ndi genous in the context of Martinez Cobo's Study, given their life-styles and
habi tat --but excluding other factors, such as their "indi genousness" condition
today as conpared with the "indi genousness” of other comrunities coexisting
with themin the post-colonial era in the territory of practically all States
on those continents-- tended not to be parties to treaties or agreenents either
with the colonial powers or with the States that succeeded those powers after
decol oni sati en and i ndependence. (E/ CN. 4/Sub.?2/1995/27, para. 307.)

85. It must be underlined, however, that the Special Rapporteur has not been in
a position to assess all possible overlaps and contradictions of every treaty-
rel ated i ssue and the overall Indigenous problenmatique in the African and Asian
cont exts.

86. Moreover in this connection, it can be validly argued that the |egacy of
"protected” tribal areas in Africa and Asia (especially in regions fornerly
included in the British colonial enpire, for exanple in India and southern
Africa) has raised a number of specific problens --particularly when reflected
in the work of sone international organizations, such as the |ILO and the
Organi zation of Anerican States-- that has contributed to the confusion on the
i ssue of the well-established, clear-cut nminorities/indigenous dichotomny.

87. Despite inportant |acunae in this respect, the Special Rapporteur has been
led to draw sonme tentative ground rules fromthese particular issues, in
particular, regarding the status and situation of |ndi genous peoples not yet
parties to any formal and consensual bilateral juridical instrument.
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88. It should be recalled that many representatives of what they describe as

St at e- oppressed groups/nminorities/peoples in Africa and Asia have brought their
case before the working G oup en Indi genous Popul ations for |ack of other
venues to submt their grievances to. This situation is new being renedied with
the establishnent of the working Group en Mnorities.

89. It follows that, while their particular situation may qualify as a matter
for general consideration within the framework of United Nations activities on
the overall issues of the prevention of discrimnation and the protection of
mnorities, its relevance is either tangential, extrenely linmted, or non

exi stent in a contenporary context regarding the issue of treaties/agreenents

and constructive arrangenents between | ndi genous peopl es and States --including
their role in view of future agreenents between |ndi genous and
non- | ndi genous parties--, and particularly for the present Study in the |ight

of the terns of reference in the Special Rapporteur's mandate under Commi ssion
on Human Ri ghts resol ution 1988/ 56

90. In this final phase of the Study, the enphasis, as expressed earlier, is
therefore to lie only on situations where the category of Indigenous peopl es
has been established beyond doubt.

CHAPTER || : SUMVARY OF FI NDI NGS

91. In the three progress reports submtted until now, the Special Rapporteur
has endeavored to address not only the various aspects of the question of
treati es between |ndi genous peoples and States as identified by M. Mrtinez
Cobo, [Study of the Problemof Discrinination Against |ndigenous Popul ati ons,
Vol V: "Conclusions, Proposals and Reconendations”, doc.

E/ CN. a/ sub. 2/ 1986/ 7/ Add4, paras. 388-392.] but also those sane aspects in
connection with agreenments and other constructive arrangenents as nandated by
t he Commi ssi on and ECOSCC.

92. Those issues include anong others, the areas covered by such instrunents,
their present-day |legal standing, their inplenentation or lack thereof, and the
consequences this mght entail for indigenous peoples.

93. These aspects were addressed on the basis of nanifold sources and
docunentation, including the results of responses received to the two
questionnaires circulated twice at the beginning of his nandate; [28] the
results of field and archival research conducted either by himself or his
Consul tant; and extensive docunentation and other materials submtted by
interested parties, whether States, |ndigenous peoples or organizations,

schol ars, and ot her individuals concerned.

28 (it should be noted, however, that the Special Rapporteur has fromthe

begi nni ng, repeatedly deplored (see for exanple, E/ C 4/Sub.?2/1995/27, para.32),
the very linmted response to his questionnaire from I ndi genous

nat i ons/ organi zati ons, a situation which inproved considerably after 1995 as a
result of the efforts by sonme organi zati ons such as the International Indian
Treaty Council. In addition, he has also had to contend with the w despread

| ack of response from CGovernments concerned to their version of the
gquestionnaire. O the very few received, some were of a nerely general or
formal nature with little of substance.)

94. The sheer volume and diversity of these docunents have | ed the Special
Rapporteur to devote particular attention to the overall approach of the Study
and its nethodol ogi cal and theoretical challenges. The main approaches taken in
this regard were spelled out in his first progress report. [Conpare

E/ CN. 4/ Sub. 2/ 1992, para.392] They can be summari zed as foll ows.

95. The Special Rapporteur insisted fromthe start on the need for a
transdi sci plinary approach --albeit with a strong juridical focus.
[ E/ CN. 4/ Sub. 2/ 1991/ 33, para 89]
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96. Any attenpt to explore and understand |ndi genous representations and
traditions regarding treaties, agreements and other constructive arrangenents
must be carried out so as to favor a decentered view on culture, society, |aw,
and history, and to deal critically with ethnocentrism eurocentrism and the
evol utioni st paradi gm

97. Mdreover, the close connection between the |ndi genous probl emati que, the
phenonmena of colonialism donmination, and assimlationist policies had to be
t horoughly revi ewed and acknow edged. This is a connection also nmade in the
academi c disciplines involved (such as anthropol ogy), as well as in the |ega
di scourse and in positive law. [E/ CN. 4/Sub.2/1992/32, paras. 32, 40]

98. There are numerous historical exanples of |aw as an instrunent of
colonialism such as the doctrine of terra nullius, the enconi enda and
repartimento systens instituted in Latin Anerica by the Spanish Crown in the
si xteenth century, the so-called renpval treaties inposed on the |Indi genous
nations of the southeastern United States under President Jackson in the 1830s,
and various types of State |egislation encroaching on (or ignoring) previously
recogni zed | ndi genous jurisdiction, such as the Seven Major Crimes Act and the
Dawes Severalty Act passed by the United States Congress in the 1880s, the
federal Indian Act in Canada, post-Mabo legislation in Australia, and in nany
pi eces of |egislation throughout Latin Anerica.

99. Yet, with rare exception, the discourses of lawitself, including that on
treaties and treaty-making in the context of European expansi on overseas and
that of their successors in the territories conquered, are not inpervious to
anachroni sm and ex post facto reasoni ng, thus condoni ng discrinmnation of
I ndi genous peopl es rather than affording themjustice and fair treatnent.

100. A critical historiography of international relations clearly shows the
dangers of this particular kind of reasoning that projects into the past the
current donesticated status of |ndigenous peoples, as it evolved from

devel opments taking place mainly in the second half of the nineteenth century
under the inpact of |egal positivismand other theories advocated by European
col oni al powers and their continuators.

101. In his second progress report, the Special Rapporteur endeavored, inter
alia, to assess the contribution of that historiography to a better

under standi ng of treaties and other legal instrunments nutually agreed to by

I ndi genous peopl es and States, considering in particular the works of Charles
H. Al exandrowi cz and other relevant authors. [Conpare E/ CN. 4/ Sub.2/1995/ 27,
para. 336]

102. As established supra (para.58), the main finding that energes fromthese
works relates to the wi despread recognition of "overseas peopl es" --including
I ndi genous peoples in the current sense of the term- as sovereign entities by
Eur opean powers and their successors, at least during the era of the Law of
Nat i ons.

103. Consequently, the problematic of Indigenous treaties and other juridica
instruments today affecting the lives of these peoples, hinges on what the
Speci al Rapporteur has termed a process of retrogression, by which they have
been deprived of (or saw greatly reduced) three of the four essentia
attributes on which their original status as sovereign nations was grounded,
nanely their territory, their recognized capacity to enter into internationa
agreenents, and their specific fornms of governnent. [E/ CN. 4/ Sub. 2/1995/ 27,
para. 133] Not to mention the substantial reduction of their respective
popul ations in nany countries around the world, due to a nunber of factors

i ncludi ng, assimlationist policies.

104. This aspect can hardly be overenphasi zed, especially since the ultimte
pur pose of the Study pertains to the potential utility of yet another process
of reversal that would eventually |l ead toward renewed recognition of Indigenous
peopl es as distinct collectivities, allow ng these peoples redress for decades
--if not centuries-- of discrinination and forced integration
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105. It is against this backdrop that the foll owing summary of the Specia
Rapporteur's findings regarding the three main categories of juridica
instrunments retained for study ought to be consi dered.

A) Treaties/Agreements between | ndi genous peopl es and States

106. In his initial research, the Special Rapporteur focused, by force of
circunstance, on the situation of former European settler colonies, especially
in North Arerica and the Pacific, given the extensive practice of treaty-nmaking
in the context of British and French col onial policy.

107. It should be noted that, although the Special Rapporteur affirmed
initially those few, if any, treaties could be traced back to colonial tines in
Latin Anerica, [35] further research has led himto reconsider this assunption.
This nodi fi ed approach is docunented in the third progress report, especially
with the exanple of the Mapuche parlanentos (Chile). At this final stage of his
wor k, the Special Rapporteur is inclined to accept that the origin, causes, and
devel opment of these juridical instruments can be conpared, prima facie, and in
sonme aspects, to those of certain Indigenous treaties in British and French
North Anmerica. [E/ CN. 4/Sub.2/1996/23, paras. 145-170. In February 1998,
Mapuches authorities in their lands of today's Chilean province of Cautin

sol emmly subnitted copious docunentation related to a nunber of those

parl amentos to the Special Rappporteur. Until June 1998, only a initial review
of said docunentation has been possible] [35: He had nevertheless identified a
smal | nunmber of documents relating to situations in South America, which "date
back to early republic days in at | east two countries"; see

E/ CN. 4/ Sub. 2/ 1991/ 33, paras. 103, 104.

108. In establishing formal |egal relationships with peoples overseas, the
European parties were clearly aware that they were negotiating and entering
into contractual relations with sovereign nations, with all the internationa
| egal inplications of that termduring the period under consideration.

[ E/ CN. 4/ Sub. 2/ 1992/ 32, paras. 138, 139;conpare al so E/ CN. 4/ Sub. 2/ 1995/ 27]

109. This remains true independently of the predom nance, nowadays, of nore
restricted, State-prompted notions of Indigenous "self-governnment", "autonony",
"nati onhood" and "partnership" --if only because the "legitimzation" of their
colonization and trade interests nade it inperative for European powers to
recogni ze | ndi genous nati ons as sovereign entities.

110. In the course of history, the newcomers then neverthel ess attenpted to

di vest | ndi genous peoples, as pointed out above, of their sovereign attributes,
especially jurisdiction over their |ands, recognition of their forns of

soci etal organization, and their status as subjects of international |aw.

111. The various ways and neans utilized in the process of donesticating
relations with Indigenous peoples in the context of those fornmer European
settler colonies were addressed both in the second progress report (New

Zeal and, Australia, and in the unique case of Hawaii) [E/ CN. 4/ Sub. 2/1995/ 27,
paras. 176-201, 202-237 and 28-249] and in the third progress report (Canada,
United States, Chile). [E/ CN 4/Sub.?2/1996/23, paras 27-79, 81-115 and 145-170.]
For a nmore general and detailed review of this process and its consequences,
see Chapter 111 infra.

112. Nonetheless, it is inportant to stress at this point, that the passage,
for | ndigenous peoples, fromthe status of sovereign nations to that of State-
donesticated entities raised a certain nunber of questions and posed specific
chal l enges fromthe point of view of this Study.

113. First of all, in the case of treaty relations, one notes a genera
tendency to contest that treaties involving indigenous peopl es have standing,
nowadays, in international |law. This point of view, which is w despread anong
the |l egal establishment and in scholarly literature, [40] has been basically
grounded alternatively on three assunptions: either it is held that |ndigenous
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peopl es are not peoples according to the neaning of the termin internationa
law; or that treaties involving |Indigenous peoples are not treaties in the
present conventional sense of the term that is, instruments concluded between
sovereign States (hence the established position of the U S. and Canadi an
judiciary, by virtue of which treaties involving Indigenous

peopl es are considered to be instruments sui generis); or that those | ega
instruments have sinply been superseded by the realities of |life as reflected
in the domestic legislation of States. [40; E.g. SEbasti an Grammond, Les .
traitEs entre |'Etat canadi en et |es peuples autochtones (Cowansville, QuEbec:
Editions Yvon Blais, 1995); Francis P. Prucha, Anerican Indian Treaties, The
Hi story of a Political Anomaly (Berkeley: University of California Press,
1994)]

114. \What ever the reasoning foll owed, the dom nant viewpoint --as reflected, in
general, in the specialized literature and in State adm nistrative deci sions
and the decisions of the domestic courts-- asserts that treaties involving

I ndi genous peopl es are basically a domestic issue, to be construed, eventually
i mpl ement ed, and adj udi cated via existing internal nechanisns, such as the
courts and federal (and even local) authorities.

115. It is worth underlining, however, that this position is not shared by

I ndi genous parties to treaties, whose own traditions on treaty provisions and
treaty-maki ng (or negotiating other kinds of conpacts) continue to uphold the
i nternational standing of such instruments. I|ndeed, for nmany I|ndi genous

peopl es, treaties concluded with European powers or their territoria
successors overseas are, above all, treaties of peace and friendship, destined
to organi ze coexistence in --not their exclusion from- the sane territory and
not to restrictively regulate their lives (within or without this same
territory), under the overall jurisdiction of non-indigenous authorities. In
their view, this would be a tranpling on their right to self-determ nation
and/ or their other unrelinquished rights as peopl es.

116. By the sane token, Indigenous parties to treaties have rejected the
assunption held by State parties, that treaties provided for the unconditiona
cession of Indigenous |ands and jurisdiction to the settler States.

117. It is worth noting in this regard that Indigenous views on treaties have
begun to receive increased attention in sonme countries, such as Chile, New
Zeal and, and Canada. Thus, in its recent Final Report, the Royal Comm ssion on
Abori gi nal Peopl es, established by the Canadi an Governnent, recommended t hat
the oral history of treaties, orally transmtted fromgeneration to generation
anong | ndi genous peopl es, be used to supplenent the official interpretation of
treaties based on the witten docunent. [Report of the Royal Conm ssion on
Abori gi nal Peoples, Vol.2, "Restructuring the Relationship," Part One,
Recomendation 2.2.2 (Otawa: Mnister of Supply and Services, 1996), p.49]

118. Neverthel ess, the contradictions one notes regarding the historiography
and interpretation of treaties, depending on whether one deals with State-
pronoted views on this matter, the established acadenic |egal discourse, or the
traditions upheld by Indigenous peoples thenselves, their practica

consequences undoubtedly create a conflict situation

119. In addition, these contradictions place a fornidable burden on the
formul ation and realization of future negotiated |egal instrunents between
I ndi genous peoples and States: the difficulties of negotiating those new
instrunments, wthout having previously identified and settled key questions
need not be stressed.

120. This observation clearly pertains to all treaty/agreenment-rel ated issues.
One exanple is the all eged opposition, in the Canadi an context, between
treaties of peace and friendship (eighteenth century and earlier) and so-called
nunbered treaties of "land surrenders” (especially fromthe second half of the
ni neteenth century on). This opposition is contradi cted by Indigenous parties
to nunbered treaties, who consider that they are parties to treaties of peace,
friendship and alliance and that they did not cede either their territories or
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their original juridical status as sovereigns. Simlar discrepancies are to be
noted in the United States and New Zeal and.

121. d oser scrutiny of the provisions of treaties concluded between | ndi genous
peopl es and States also reveals that in nost cases the object of such treaties
is common in international |aw, whatever the historical period considered; thus
such treaties deal with questions of war/peace, trade provisions, protection of
the subjects/citizens of each signatory party, and so forth.

122. Furthernore, while the predom nant present day |egal discourse holds that
treaties fall primarily within the donestic realmof States, the manner in
which treaties are dealt with in municipal |aw and by the national courts
nevert hel ess al so rai ses a nunber of questions.

123. In this connection, failure of State parties to conply with, or their
violation of the obligations assuned under existing treaties, the unilatera
abrogation of the treaty itself (or parts thereof), via State | aw or other
mechani sms, and even the failure of State parties to ratify treaties negoti ated
wi t h I ndi genous peoples were problenms identified, at an early stage of his
wor k, by the Special Rapporteur regarding the significance of
treaties/agreenents at the national |evel

124. Such problens are, in one way or another, connected with nost juridica
situations retained by the Special Rapporteur for study; noreover, they are not
limted to historical situations but also do arise with respect to nore nodern
conpacts. [E/CN. 4/Sub.2/1995/27, paras. 130-311, E/ CN. 4/Sub.?2/1996/23, paras.
27-209 ]

125. It follows that the enforcement and inplenmentation of existing, recognized
treaties involving Indigenous peoples today can hardly be taken for granted.
Furthernore, it remains to be seen what burden this state of affairs places on
the nodalities of future negotiated agreenents between indi genous peopl es and
States. ohviously, this also has a nunber of practical consequences for the
status and | egal personality of indigenous peoples both at the national and at
the international |evel

CHAPTER |1, part 2
B) O her Constructive Arrangements

126. Turning now to the quasi-juridical termother constructive arrangement, it
must be recalled that this was defined by the Special Rapporteur fromthe start
as "any legal text or other docunents that are evidence of consensua
participation by all parties to a |legal or quasi-legal relationship."

[ E/ CN. 4/ Sub. 2/ 1991/ 33, para. 96]

127. The mai n exanpl e exam ned under the headi ng of "other constructive
arrangenents" concerns the Greenland Hone Rule. At the start of his nmandate, on
the basis of various subnmi ssions nade by the G eenl andi ¢ del egates and the
Dani sh Governnent to the Working Group, the Special Rapporteur thought it
convenient to assess whether the kind of procedure instituted by Denmark inl979
could be useful for the realization of inproved rel ations between |ndi genous
and non-indi genous parties. [E CN 4/ Sub.2/1992/32, paras 347]

128. His nore recent, detailed analysis of the G eenland Hone Rul e,

[ E/ CN. 4/ Sub. 2/ 1996/ 23, paras. 171-196 ] showed proof, in the view of the
Speci al Rapporteur, that the arrangenent in question entails a nunber of
restrictions for the Indigenous popul ation of the island, both in terms of the
process which led to its establishment, as well as to the effects of its

provi sions. For exanple, since the Danish constitution has full effect in
Greenl and, the Hone Rule Authorities nust abide by all constitutiona

provisions in crucial fields such as foreign policy and the obligations arising
frominternational agreements entered into by Denmark
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129. This could have had certain grounds for legitimzation --in terns of the
real exercise by Geenlanders of the right to self-determ nation-- had the

ef fective input of the Indigenous population of Geenland into the formul ation
and inpl ementation of Home Rule not been linited. For instance, according to
the informati on available to the Special Rapporteur, G eenlanders were
-contrary to the Danes-- not consulted by referendum about the institution of
Honme Rul e.

130. The Special Rapporteur is of the opinion that the type of "autonony

regi me" provided for under the Hone Rul e does not anpunt to the exercise of the
right to self-determnation by the popul ati on of Greenland. By the sanme token,
he believes that the way in which the discussions took place between

Greenl andi ¢ and Dani sh officials prior to the introduction of Home Rule in 1979
can in no way be described as a constructive exanple of how to understand the
actual full exercising of such an inalienable right.

131. In other countries, discussions are currently taking place with the view
to establishing (or inplementing) autonony regines, or adopting nmeasures to
recogni ze a distinct |egal status for Indigenous peoples, whether these are to
be decreed by law or to be enshrined in the national constitution. Prom nent
exanpl es addressed by the Special Rapporteur concern the Kuna Yal a in Pananaand
the Atlantic region in N caragua. [E CN. 4/Sub.2/1996/23, paras. 117-125 and
126-144] One should al so take cogni zance of the new devel oprments taking pl ace
in Guatemala in these | ast years.

132. These autonony regi mes have brought (or may bring) certain advantages to
I ndi genous peopl es. For exanple, in the case of Pananma, autonony has all owed
for the recognition, by the State, of the traditional political authorities of
the Kuna I ndians, especially the Kuna General Congress, and sonme control over
devel opnment policies within the indigenous territory.

133. The Speci al Rapporteur notes, however, that recognition of "autonony" for

I ndi genous peoples within the State (whatever powers or restrictions thereto
are established), nost probably will not automatically end State aspirations to
eventual |y exert the fullest authority possible (including integrating and
assinilating those peoples), nor, in that case, nullify whatever inalienable
rights these people may have as such

134. Moreover, the nmechani sns through whi ch "aut onony regi nes" for |ndigenous
peopl es are being formul ated and i npl enented nust be assessed, on a case-by-
case basis, for proof of free and informed consent of all parties concerned,
especi al Iy I ndi genous peopl es. [conpare E/ CN. 4/ Sub. 2/1992/32, para. 338 ]

135. Simlar concerns mght be raised about other juridical situations that
coul d be described by some sources as "constructive arrangenents” --nost
prominently the James Bay and Northern QuEbec Agreenent (Convention in its
French version), the first in a series of so-called "conprehensive | and cl ai ns
settlenents” in Canada-- which were addressed by the Special Rapporteur in his
third progress report. [E/ CN. 4/Sub.2/1996/23, paras. 85-115 ]

136. These concerns refer to, inter alia, the fact that in this particular
case, treaty negotiations were only set in notion after considerable turnoil in
connection with a vast, governnent-sponsored hydro-electric project. Mreover,
the amount of litigation the agreenent in question has generated |led the
Speci al Rapporteur to very seriously ponder the efficacy of treaty negotiations
in situation of econom c, environnental and political duress resulting from
one-si ded Governnent policies.

137. G ven the actual preval ence of the policy of conprehensive |and clains
settlenent in Canada and the aval anche of docunentation requiring reviewin
this regard, the Special Rapporteur is not in a position, at present, to hold
not hing nmore than tentative views on other cases regarding this particular type
of "constructive arrangenents".

138. Discussions and negotiations currently taking place in several countries
(not only in Canada), warrant further, |ong-term analysis of the mechani sns
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envi saged and applied to arrive at a settlenent, and the nodalities of their
implementation. It should be noted in this regard that the conpletion of
several land clains settlenents and so-called "nmodern treaties" in Canada
rai ses a nunber of interesting issues. Anong themis the w de variety of
parties (Indigenous nations, provincial authorities, and the federa
CGovernment) involved in such processes.

139. The significance and international relevance of devel opnents in that
country cannot be over stressed. This is so, if only because they highlight the
i mportance and potential utility of establishing sound, equitable "ground

rul es" for the negotiations required to draft and conclude "constructive
arrangements", as well as for the efficient performance of the nechanisns
needed for their practical inplenmentation which are so necessary for devel opi ng
new approaches to Indi genous problens. Not only in Canada, but also in all

other multinational countries with the same or simlar problens.

140. Indeed, all this will be put to the test in the vast array of
"conprehensive land clains settlement” and treaty negotiations are currently
taking place in various regions of Canada. For exanple, in British Col unbia
-where a first agreement was reached with the Nishga in 1996--, and in the

Nort hwest Territories --where one notes the particular difficulties encountered
by | ndi genous peopl es.

141. Thus, after negotiations with the DEnE nation as a whole broke up in the
|late eighties, the State party decided to negotiate with individual bands. To
date, two settlenents have been reached, nanely with the Sahtu and the
Gnvich'in. [By the sane token, the Special Rapporteur w shes to correct an error
of generalization he made in para. 87 of third progress report

(E/ CN. 4/ Sub. 2/ 1996/ 23), regarding the DEnE and Metis of the Mackenzie Valley
(Northwest Territories) ]

142. Such fragnentation of indigenous entities via the negotiation process al so
occurred in other cases, for exanple regarding the Lubicon Cree. Accordingly to
the informati on available to the Special Rapporteur, a new band was created --
under questionabl e conditions, according to sone |ndi genous sources-- to
facilitate a partial land clainms settlenent. To date, however, the Lubicon case
itself has not been settled, mainly because the Indigenous party is unwilling
to accept the conplete extinguishnent of native title as a prerequisite for
settl enent.

143. In all situations --whether or not governed by treaty/agreenments-- the

i ssue of possible extinguishnent of Indigenous rights to their |ands, either by
treaty/agreement or "constructive arrangenents” is of crucial inportance, since
it inposes duress on the Indigenous party.

144. 1t follows that the category of "other constructive arrangenents” while
added bel atedly to the mandate of the Special Rapporteur, has revealed itself
to be of particular significance as far as how to identify and duly establish
solid bases for a new, nore equitable future relationship between the

I ndi genous and non-i ndi genous sectors of society is concerned.

145. At this stage it is inportant to note that contrary to treaties
(especially so-called "historical" treaties), constructive arrangenents --and
this applies to all exanples considered to date under the nandate of the
Speci al Rapporteur-- are intended, per se, as to be dealt with exclusively

wi thin the nunicipal setting.

146. In accordance with the abundant information recently received, in situ, by
the Special Rapporteur, it seens clear that in the Canadi an context,
constructive arrangenments such as "conprehensive |l and clains settlenments" and
so-called "nodern treaties" are basically conceived as a nmeans to settle al

out st andi ng | ndi genous clains. According to this information, they nostly
concern areas in which indigenous peoples are not parties to treaties. In
general it remains to be seen in what nmanner the enforcenent and inpl enentation
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of the provisions of possible constructive arrangenents of this type can be
ensured, especially for the indigenous parties to such agreenents.

C) Situations lacking specific bilateral legal instruments to govern relations
bet ween i ndi genous peopl es and States

147. Fromthe start, the Special Rapporteur decided that, in order to fulfill
his mandate, it was inperative to review the situation of |ndigenous peopl es
that are not parties to any of the instrunents covered by the Study.

148. Lacking such a review, it would be inpossible for himto assess whether or
not treaty-making (again, in the broadest sense of this tern) can be considered
as an appropriate juridical tool to inprove the situation of Indigenous peoples
in general, set the pattern to eradicate any discrimnatory treatnent against
them and to gradually put an end to the present day antagonistic nature of the
rel ati onship existing between |ndi genous and non-indi genous peoples |iving
together in many countries.

149. Regarding the categories of Indigenous peoples falling under the present
section, the Special Rapporteur identified the follow ng general situations in
his first progress report: a) |ndigenous peoples who have never entered into
consensual relations with any State; b) Indigenous peoples parties to
instruments that were unilaterally abrogated --either formally or by way of
outright non-inplementation-- by the State party; c) I|ndigenous peoples who
participated in the negotiation and adoption of instrunents that were never
ratified by the conpetent State bodies; and d) |ndi genous peoples living in
countries where, as the result of an effective process of acculturation, the
muni ci pal |egislation |acks specific provisions guaranteeing distinct status to
them and protection of their rights as peopl es.

150. Peoples falling into one or nore of these groupings include, of course,
those who, because of the lack of recognition of their Indigenous status by the
State, have been denied any possible redress --either in law or by fornal
negotiation-- in conflict situations related, precisely, to this status.

[ E/ CN. 4/ Sub. 2/ 1992/ 32, para. 359 ]

151. First and forempst, it nust be pointed out that, at present --and with
very few exceptions-- national and international |egal texts having a bearing
on the living conditions of |ndigenous peoples are enacted and enforced by
State institutions without direct |ndigenous input.

152. The cases initially retained for study under this heading included the
Aborigines and Islanders in Australia, the Gtksan and Wet 'suwet'en in British
Col unbi a, the Yanomam of Brazil, the Indigenous Hawaii ans, the Mapuche
(Argentina and Chile), the Maya of Quatermmla, the Lubicon Cree of Al berta
(Canada), the San (Botswana), the Ainu (Japan), the people of the so-called
rancherias in California (United States), and the Kuna of Pananma

153. Upon finishing his research, the Special Rapporteur considers that it may
be useful to review the above list, so as to deternmine --at |east

provi sionally-- what would be the nost practical and fruitful neans (i.e.
treaty/ agreenment renegotiating and/or proper inplenentation, "constructive
arrangenment”, resort to international bodies, or some other formula) of
constructively approaching, in the future, the wide array of current situations
confronting those peopl es nentioned above.

154. In all cases, the historical devel opnent of each of their individua
predi canent nust be duly considered, since it may provide definite clues as to
the identity of the possible avail able sol utions.

155. It should be stressed however, that any decision concerning such a
solution nust be reached with full participation of the indigenous party. No
ot her approach may | ead to a nuch-needed process of confidence-buil ding and
thus to consensual |egal instrunents.
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156. The Speci al Rapporteur has already indicated changes suggested regarding
the treaty situation in Latin Arerica (para. ).

157. Thus, the case of the Mapuche actually can be included under the category
of peopl es who have already participated in a process of treaty-naking. Ohers,
Iike the Kuna, may gain their protection through "constructive arrangenents"”,
an apparently still ongoing process. (For the Maya and Yanomanmi, see infra,
para. 165).

158. Furthernore, at this final stage of his research, the Special Rapporteur
is in a position to approach the other cases in question according to the
pattern described bel ow.

159. Afirst series of situations, including those of the Lubicon Cree and the
G tksan and Wet'suwet'en in Canada, should actually be considered under the
category of possible constructive arrangenments, provided certain aspects of
their situation can be resolved at an early stage in nutually acceptable terns.

160. The case of the Indigenous peoples of Australia mght actually be
addressed through a process of treaty-naking, assumng the so-called Makarrata
(or treaty), called for by the Indigenous parties since 1980 remmi ns a running
i ssue. [conpare E/CN. 4/ Sub.2/1995/27, para. 225 ] Neverthel ess, this Mikarrata
shoul d al so be viewed, not only against the backdrop of the so-called
reconciliation process |aunched by the Australian federal governnent in 1991 by
virtue of the Council for Aboriginal Reconciliation Act, but also in |ight of
recent judicial and |egislative devel opnments, nobst pronminently the Mabo (No. 2)
judgrment of the Australian Hi gh Court (1992) and the Native Title Act enacted
at the federal level in 1993.

161. In the case of the so-called rancherias in California, its relevance

hi nges mainly on the failure of the State party to ratify texts already
negotiated with the peoples concerned and should therefore al so be consi dered
as a situation of eventual reenergence and proper inplenentation of treaties.

162. Considering the above, the Special Rapporteur has been led to believe that
other cases of the failure of State bodies to ratify treaties negotiated at
some point in history with Indigenous parties, ought to be re-examned at the
appropriate level, with a viewto deternmine the actual possibility of bringing
the ratification process to conpletion

163. By virtue of the so-called Apology Bill enacted by the Congress of the
United States (P.L. 103-150, of 1993), ampbng ot her reasons, the situation of
the 1 ndi genous Hawai i ans takes on a special conpl exi on now The Apol ogy Bil
recogni zes that the overthrow of the Hawaiian nonarchy in 1898 took place
unlawful ly. By the sanme token, the 1897 treaty of annexati on between the United
States and Hawaii appears as an unequal treaty that could be declared invalid
on those grounds, according to the international |aw of the tines.

164. It follows that the case of Hawaii could be re-entered on the |list of non-
self-governing territories of the United Nations and resubmitted to the bodies
in the Organization conpetent in the field of decol onisation

165. To the actual know edge of the Special Rapporteur, still in connection
with the Iist of cases considered above, only the Yanomam of Brazil, the Maya
of Cuateral a, the San (Botswana), and the Ainu (Japan) are examples of

I ndi genous peopl es who never actually entered into consensual juridica
relations with any State.

166. The question of whether, and in what manner each of these |ndi genous
peopl es shoul d seek a negoti ated agreenent --or any other freely agreed-to
formula with the States in which they now reside-- remains to be addressed on a
case-hby-case basis with adequate Indi genous input.

167. Particul ar consideration should be given, in these cases, to the practica
day-to-day consequences (sonetinmes grave) of the lack of such agreenents for
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their juridical and political status in the m xed societies in which they now
live, and for the preservation, pronotion and effective realization of their
hi storical rights as peoples, including their human rights and freedons.

CHAPTER II1: A LOOK AT THE PRESENT: ORI G N, DEVELOPMENT AND CONSEQUENCES OF
THE DOMESTI CATI ON PROCESS

168. It nust be recalled that in establishing the nmandate of the Special
Rapporteur, both the Conmm ssion and ECOSCC instructed him"...[to take into
proper account] the social-economic realities of States...". [CHR resolution
1988/ 56 (op. para?), and ECOSOC decision 1988/134 (op. para 2)] It is therefore
imperative for himto review the present day situation of indigenous peoples
now i nhabiting nulti-national States. However, the current situations cannot be
fully understood if the origins and devel opnment of the process of donestication
of indigenous issues, are not exam ned as well.

169. Any attenpt, at the end of the 20th Century, to arrive at a genera
approach to the vast, conplex, and nore than 500 years ol d problematique of the
I ndi genous peopl es, should not --and can not-- ignore a fundanmental fact: their
initial contacts with "non-indi genous" peoples fromother parts of the world,
dating back to the late 15th Century, were the result of the | aunching

and devel opnent of European col onial expansion

170. This expansion, in turn, was inherent to the new node of production
enmerging in Europe during the final part of the |late Mddle Ages. By the |ast
decade of the 15th Century, this new econom ¢ nodel had al ready devel oped
enough scientific, technological, and financial wherewithal to allowit to
successfully launch expl orati on conpani es, "discovery" expeditions, and

coloni zation in the search for new trade routes and markets in far off regions.
The theater of these operations included the Americas, Asia, Africa, the vast
expanses of the Pacific, or, even, in certain parts of the periphery --insular
or not-- of Europe itself.

171. OGther contributing factors to this expansionismat a |l ater stage included:
religious intol erance, oppression based on national origin, and the econonic
and social marginalization of certain sectors of the European popul ations, as
wel | as antagoni sns and confrontations between the European powers during

di verse epochs. Al this would, in |ater centuries, foster both the
establishment of newinitial contacts in the hinterlands of the territories

"di scovered", and the further devel opnent and consolidation of the colonia
phenonmena as a whol e.

172. Despite the surfeit of pious excuses that has been found to ethically
justify the launching of this overseas colonial enterprise, and the pseudo-
juridical (sonetinmes even openly anti-juridical) reasoning which has attenpted
to "legally" defend it, there is irrefutable evidence that its clearly well-
defined goal s had nothing either "humanitarian" or "civilizing" about them

173. Its first raison d' itre was to guarantee a pernmanent presence of the
overseas power --either in terns of settler populations or nere trading posts
--in territories inhabited by other peoples. Secondly, it sought to acquire the
rights to exploit the natural resources existing there and to secure these new
markets for its inport and export needs. Thirdly, it coveted those new
stronghol ds to strengthen its position in the struggle with other European
powers. Finally, it sought to safeguard what had been acquired by inposing its
political, social, and econonic institutions and nodalities on the peoples

i nhabiting these |ands.

174. This goal was to be acconplished at any cost, even --should it be
necessary and possible--, that of the destruction of the often highly advanced
culture, socio-political institutionally, and traditional econom c nodel s whose
devel opment over centuries by the |Indi genous peopl es represented no nean

achi evement .
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175. Just as has been reasoned before in a previous Report submitted in 1995,
the overseas colonial undertaking differed conpletely fromthe very comon
phenonmenon of expansion into adjacent territories (at the expense of their

nei ghbors), practiced by the peoples in those "new' territories before the
arrival of the European colonizer. Its inborn nature, the exploitative,
discrimnatory, and dom nating character of its "philosophy" as a system the
met hods enpl oyed, and the final results it had on very dissimlar societies
mark the difference.

176. These dissinmilarities acquire today --as a result of the decol oni zati on
process (still wunfinished) in the second half of the 20th century-- an even
greater dimension as far as Asia, the Pacific, and Africa are concerned. As a
direct result of decolonization, the gap left by the "non-indi genous” col oni al
political powers in those continents has been filled by popul ati on sectors
whose "indi genous” (or "autochthonous") condition is indisputable by any of
today' s standards.

177. It nmust be borne in mind that, according to all available information, the
terns "indi genous”, "native", "mtayo", "lndian", "autochthonous popul ati ons”
and others of a simlar cast, do not come fromthe |exicon of those whom we
today | abel "Indi genous peoples”", but fromthe vocabulary utilized by the

"di scoverers" /conqui stadores/col onizers and their descendants, to
differentiate thenselves --in a relationship of superiority-inferiority-- from
the original inhabitants of the new territories being added to the European
crown jewels.

178. The initial encounters were, of course, colored by different shades of
light. Some were guided solely by the logic of outright force. W nust recal
that the sword --efficiently backed by the cross-- has for nore than 500 years
sealed the fate of tens of mllions of the original inhabitants of Latin
America and the Cari bbean and that of their descendants.

179. The right emanating fromforce --and inposed by it as an instrunent of
assinilation/marginalization policies-- was al so the basis of the "asymetric"
bilateral rel ations between |Indi genous peoples and the criollos established in
the new Latin American republics after independence from Spain and Portugal
The victory of Ayacucho neant little or nothing for the original inhabitants,
who sinply found thensel ves subject to the dom nation of new rul ers.

180. This has been, in general, the situation of the region. It was true both
in those countries that were fully col oni zed before i ndependence was obt ai ned,
as it was in those where it was left to the new Republic --consider, for
exanpl e, the cases of Argentina and Chile-- to conplete, also by force, in
every corner of the new State. Only in an extrenely limted nunber of cases
(when no way coul d be found around an effective refusal to subnmit, i.a. in the
parl amentos on the Chilean Araucnia) are there vestiges of juridical
obligations assunmed (although rarely net) with "the Indians" through
negoti ati on and | egally binding instrunents.

181. However, in different latitudes of the Americas, as well as in other areas
of the world, these first contacts were not nmarked exclusively by mlitary
force. On the one hand, this was related to then-predoninating political and
juridical discourse in the societies fromwhich the outsiders came. On the
other, it reflected the balance of forces that originally existed between the
newconers and the well organized societies that had popul ated these "new'
territories for centuries, a balance that was to radically change with the
progress of the colonization process.

182. A case in point is Britain's progressive colonization --and that further
advanced by its successors in the original 13 colonies (the kernel of the U S.)
at the end of the 18th century-- of the vast tracts of |and today conprising
Canada and the United States. There, a "juridical factor" (i.e. treaties) was

i ntroduced. To a certain degree, this formof initial contact can al so be seen
in the French col onial endeavors in parts of these sane territories at that
time. During the progressive advance fromthe Atlantic to the Pacific, mlitary
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m ght coexisted with negotiations and juridical instrunents, as the basis of
rel ati ons between the col onizer and the
I ndi genous peopl es encount er ed.

183. In the general run of late cases --especially in Africa and in certain
areas of the Pacific--, the initial colonial presence and inplantation also
began with a low profile. This can be seen, for exanple, in British behavior
both in Africa and in New Zeal and.

184. In many places, successive waves of settler migration fromthe netropolis
(case of Hawaii), or of Royal Tradi ng Conpanies' representatives (frequent in
the "East Indies"); and certain |egal nodalities (some highly "innovative" such
as the "perpetual |easing"” of territories) emerged al ongside the traditiona
juridical forns (bilateral agreenments and treaties). A, however, sought the
sane end: to secure the colonial dom nation

185. These options were enpl oyed according to the real needs and possibilities
of the alien powers in each specific case. This is so, whether it was done to
formalize, ex post facto, the acquisitions already made or to snoboth the path
for any future mlitary action that m ght be required

186. However, sonething nmust be said about the juridical instrunments that
energed to suit the first stages of the diverse periods in which the initia
contacts occurred. Their intrinsic natures, forns, and contents nmake it clear
that the Indigenous and non-indi genous parties nutually bestowed on each other
(in either an explicit or inplicit manner) the condition of sovereign entities
in accordance with the non-indi genous International Law of the tines.

187. It nust be stressed that certain States had a very powerful notivation for
maki ng these treaties or other international instrunents of a contractua

nature requiring the consent of participants. Furthernore, this notivation (in
the direct interest of the non-indigenous party) was quite clear: to legitimze
(via the acqui escence of the autochthonous sovereign of the territories in
question) any "right" (real or intended) with which they could counter opposing
cl ai s advanced by other col onial powers vying for control of those | ands.

188. However, to acquire such "rights" via derivative title (since they clearly
| acked original title, or because the legality of their presence in those areas
was bei ng questioned), required that they seek the agreenment of the legitimte
hol der of the original title, i.e., the Indigenous nation in question. The
latter would have to do this by the formal cession of their lands (or their
sal e, or a concession of acquisitive possession, or any other type of valid
transfer).

189. In accordance with European legal tradition and fornmalities, this transfer
shoul d appear in a docunment that could be presented as proof before the

col oni zi ng power's equals in the "concert of civilized nations". The idea
instrument for this, according to the International Law of the epoch, was the
treaty. Furthernore, the only entities with the juridical capacity to nmake
treaties were (like today), precisely, international subjects possessing
sovereignty --their own or del egated by other sovereigns--, through the
exercise of it.

190. In a second phase of the col onization project and until it peaked -during
its "classical” manifestation or a variation thereof, and very particularly as
of the second third of the 19th century-- there was a visible increase in the
use of mlitary force to acquire vast tracts of "new' territories. This shift
was very much in line with the enornmous power already being w el ded by the
traditional European inperial powers and by others who energed later only to
begin their own expansi oni sm

191. The newconers' descendants increased their mlitary and econonic capacity,
whil e that of the Indigenous peoples remained (in the best of cases) the sane
or (nost frequently) decreased rapidly. Wichever variation of this occurred,
the result would be the sane: a growing vulnerability of these peoples to the
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machi nati ons of the non-indi genous (wth whomthey had possibly nade
treati es/agreenents) but who now wi shed to ignore their sovereignty and inpose
a "new order" on their ancestral hones.

192. Thus began the process that the Special Rapporteur has preferred to cal
(wi thout any pretension of originality) the "domestication" of the "Indi genous
question". This is to say, the process by which this entire prol emati que was
renoved fromthe sphere of international |aw and placed squarely under the
excl usi ve conpetence of the internal jurisdiction of the non-indi genous
States. In particular, although not exclusively, this applied to everything
related to juridical docunents already agreed to (or that were negotiated
later) by the original colonizer States and/or their successors and | ndi genous
peopl es.

193. It nmay be argued that in the Iight of International Law today
-particularly on the basis of Article 2-7 of the United Nations Charter-- such
a claimfor the reserved donmain of donestic jurisdiction could, prim facie,
find juridical backing.

194. However, to legitimze beyond any doubt the ways and neans used to take

i ssues that originally belonged to the realmof international |aw away fromit
and to justify making them subject solely to donestic legislation unilaterally
passed by the States and adjudi cated by donmestic non-indi genous courts, States
shoul d produce unassail abl e proof that the |ndi genous peoples in question have
expressly and of their own free will renounced their sovereign attributes.

195. It is not possible to understand this process of gradual --but incessant-
erosi on of the Indigenous peoples' original sovereignty, wthout considering
and, indeed, highlighting the role played by "juridical tools", always armin
armwith the mlitary conponent of the colonial enterprise.

196. In practically all cases --both in Latin Anerica and in other regions
menti oned above--, the | egal establishnent can be seen com ng together and
serving as effective tools in this process of domi nation. Jurists (with their
conceptual el aborations), domestic laws (with their inperativeness both in the
metropolis and in the colonies), the judiciary (subject to the "rule of [non-

i ndi genous] | aw'), one-sided international |law (its enforcenent assured by
mlitary neans), and international tribunals (on the basis of the existing
international |law) have all been present to juridically "validate" the

organi zed plunder at the various stages of the colonial enterprise.

197. There are abundant exanples of this: the 1898 Joi nt Resol ution under which
the U. S. Congress, after using force to inpose a treaty, consummuated the
outright annexation of the sovereign State of Hawaii (which had nanifold
international juridical relations with other "civilized" nations), and the
"scranble for Africa" formalized at the 1885 Berlin Congress by the colonia
powers of the epoch are just two of the many exanples. Others al so supporting
this assertion can be found in the progress reports submtted earlier by the
Speci al Rapporteur.

198. The concept "rule of Law', began to traverse a long path --today in a new
phase-- transforming it into "the Law of the rulers".

199. Yet, one cannot fail to nmention the role played by decisions taken by sone
I ndi genous peopl es thensel ves, in this very same process of donestication; nost
of them however, taken under extrenely difficult conditions, or in a clear
estate of necessity", to use a juridical expression

200. Neverthel ess, the Special Rapporteur has chosen to state his views on this
matter keeping very nuch in mind the forward-|ooking aspects of his mandate,
and highly aware of the significance of the |lessons to be drawn fromHistory,
mutatis nmutandi, in the process of building a new, nore just, and solid

rel ati onshi p of co-existence between the Indi genous and non-

i ndi genous sectors in a considerable nunber of nodern societies. History is an
excel I ent source of know edge for shaping political action. To ignore history,
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woul d make it incredibly difficult to fully understand the present and
practically inpossible to wisely face the future.

201. In this context let it be said that, the Special Rapporteur's historica
research showed, in his view, that not all I|ndigenous nations nade the w sest
choices at all tines. This is to say, at sone crucial nmonents in their history,
some | ndi genous nations were not capable of putting the need to unite anong

t hensel ves over their individual interests, even though unity was

necessary to properly confront the encroachnment on their sovereign attributes.
This was true, even when the ultinmate intentions of the newconers were already
evident. The terrible consequences inherent in allow ng thensel ves to be

di vi ded appear not to have been totally perceived.

202. In addition, on nore than one occasion they do not seemto have recogni zed
the pros and cons in all their dinension, nor the final consequences of a
policy of alliance with European powers. This can be said about both those who
adopted this policy in line with their ongoing fratricidal struggles, and of
those who decided to favor one of the non-indi genous powers over the others, in
the mlitary confrontations that took place in their ancestral |ands.

203. Further, it also seens obvious that they could not fully appreciate (or
that they widely underesti mated) the questionable role played --and stil

pl ayed in many cases-- by diverse religious denomnations or their
representatives as effective instruments of the colonial enterprise inits
various stages.

204. It is easy to see the negative effects of such a conbination of endogenous
and exogenous factors not only on their initial sovereign condition, but also
on their overall international juridical status. These effects also included
the extinction (or substantial reduction) of their territorial base and

underm ned their political, economc, juridical, cultural, and social-order in
general, and even their survival as a distinct society.

205. These negative effects are perceptible, to a greater or |esser degree,
whet her or not the rel ati ons between these peoples and the col oni zers were
juridically formalized by neans of treaties/agreenents.

206. The nost lethal of these effects has been, of course, the already
consummat ed (or presumably soon to occur) extinction of these peoples as socia
entities with distinct identities.

207. It is inpossible to determne with any certainty in 1998, the number of

i ndi genous peoples extinct since the times of their first encounters with the
"di scoverers" as the result of the "civilization" inposed on them Nor is it
possible to say how nany nore will disappear in the not so distant future,

unl ess the circunstances in which they live in the nmulti-national States today
do not change

208. According to all indications (and to cite just two known exanples), the
original inhabitants of Catalina Island off the coast of California and the
Yanonam s of Rorainma should be included in the category of "peoples in danger
of extinction".

209. The relentless carving away of their lands as a result of the nost varied
actions, their expulsion fromthese lands --via either the use of direct force
by the new State, or because they could not obtain the resources to continue
practicing their traditional economc activities or to continuing tilling the
soil--, the draconian restrictions on the use of their own | anguages and on the
practice of their religious beliefs (or the prohibition of one or both) have
contributed, historically and currently to this situation

Chapter 1I1, part 2
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210. The effective exercise of their attributes as international subjects had
al ready been effectively liquidated circa the third decade of this century in
all areas of the world in which bilateral treaties between Indi genous and non-
i ndi genous peopl es had been relatively frequent in the past. This process
coincided with the United States Senate decision at the begi nning of the 1870s,
to discontinue treaty-making with indigenous nations and to refuse treaty
status to the instrunments still awaiting ratification

211. In this respect, one nust also recall the Indigenous peoples' unsuccessfu
attenpts (despite President Wodrow Wlson's "14 Points") to reestablish
recognition of their international status by the League of Nations; or to gain
access, in their own right as peoples, to the International Court of Justice,
established by the United Nations Charter as the principal judicial organ of
the new world Organi zation that energed as a result of the Axis defeat in the
Second World War.

212. This was so despite the large nunber of I|ndigenous soldiers who
contributed to the Allied victory in that war, and despite the Preanble to its
Charter which declares that the U N was established by "the peoples of the
United Nations", who through their governnents declared thenselves in 1945
"determ ned to establish conditions under which justice and respect for the
obligations arising fromtreaties and other sources of international |aw can be
mai nt ai ned" [ Enphasi s added]

213. Furthernore, this was the situation even though the Charter, in
formul ati ng one of the purposes of the Organization, recognizes (Article 1-2)
the inportance of respect for "the principle of equal rights and self-
determ nation of peoples”. A sinple, direct, and unqualified way of saying al
peopl es, bar none.

214. In the current contenporary context and in the framework of this sane
Charter provision, it is worth underlining, at |east in passing, the patent

i ncongruency in the position of those who used this Charter reference as a
basis for legitimzing the decision by sone nations formerly part of the today-
extinct USSR (e.g., the so-called Baltic countries) to secede fromit, claimnng
their status as full sovereigns, while, at the sanme time, objecting to even
mentioning that same right in the context of debates related to Indigenous

i ssues.

215. This is not the only exanple of the double standard treatnent |ndigenous
peopl es are receiving in the current mlieu of the United Nations, although the
Organi zation has devoted nuch greater attention to this issue as of 1982, with
the establishnent of the Wrking Goup on Indigenous Popul ations. To be kept in
m nd are the insurnountabl e obstacles confronting their efforts to fully
represent thenselves in bodies in the United Nations systemother than the

Wor ki ng Group. Such was the case in 1989, when the |LO di scussed and adopted
Convention 169, whose text is directly related to their daily living

condi tions.

216. Moreover, simlar difficulties blocked the mich needed full participation
by | ndi genous organi zations in the Wrking Goup established by the Conmi ssion
on Human Rights to discuss the draft "United Nations Declaration on the R ghts
of 1 ndigenous Popul ations"; a forumfor which strict rules for participation
were instituted, that, in fact, are limting to a good degree the indi genous
input in such debate. No simlar rules were applied for non-governnental

organi zati ons wi thout recogni zed ECOSOCC status in the case of another working
group established by the Comm ssion, i.e. the one dealing with the rights and
responsibilities of human rights defenders”

217. The constant reduction (or total disappearance) of their territorial base
not only affected their real capacity to survive as peoples but is the source
of the npbst crucial aspect of the "Indigenous question"” in its current context.
It deals with the right of these peoples to the use. enjoynents, conservation
and transmi ssion to future generations of their ancestral |ands: in peace.
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wi t hout outside interference. in accordance with their own uses. custons. and
nornms of social l[ife. We will cone back to this issue.

218. Once the work of the initial conquistadores/colonizers or their successors
was conpl eted, the colonial process advanced toward the gradual or rapid
di spossessi on of indi genous | ands.

219. It is not the task of the Special Rapporteur in this Final Report to
describe in detail the harsh inpact of being subjected to a new and totally
alien social, economic, and political-juridical order. Mich has been published
on the subject by both |Indigenous and non-i ndi genous sources (including by

of ficial government bodies in the States now i nhabited by these peoples). He

will only attenpt to summarize its nost relevant effects --some still lingering
even at the end of the 20th century--; in particular, those touching on | and
rights.

220. It must be stressed, in this regard, that for these peoples their |ands
(fromwhence they cane or where they live today) hold singular spiritual and
material values. It contains for themthe essential elenments of their
cosnmogony. It is the ultimate source of |ife and wi sdom They believe in the
collective enjoynent of what it provides; in the inalienability of sonething
not "owned" but "preserved" for future generations. It plays an irrepl aceabl e
role in their religious practices. In short, their understanding of the |and
was (and is) singularly different fromthat inported by the newconers and their
successors. The later's approach, logically, reflected (although not always
exactly) the predom nant val ues of their respective societies.

221. Grosso nodo, and at the risk of generalizing, the newconers and their
continuators inbued (and inbue) the land with an essentially patrinonial val ue,
subj ect to exclusive individual appropriation --and, thus, capable of being
passed on to others at the will of the title holder--; as a source of materi al
weal th, and a basis for political and econom c power

222. The process that took the indigenous peoples' lands fromthem|eft behind
every limted and debilitating alternatives for survival: vassal age (or
servitude in its diverse fornms), segregation in reduced areas "reserved" for
them or assimlation into the non-indi genous sector of the new socio-politica
entity created w thout indigenous input. The last alternative nmeant the soci al
mar gi nal i zati on and di scrimnation prevalent in these m xed societies, about
which little or nothing could be done despite praisewrthy efforts by certain
non-i ndi genous sect ors.

223. Various methods were utilized to achi eve di spossession of the |and. They,
unquestionably, included treaties and agreenents, at least if we accept the
non-i ndi genous interpretation of these docunents (and in general, that version
is the only one available in witten fornm. This issue will be returned to

| ater.

224. Coercion --either by arned force or by judicial and |egislative
institutionality, or both-- was very frequently brought to bear. This is true
whet her or not its enpl oynent was preceded by formal juridical commtnents
contrary to it.

225. It went to extremes, as nmentioned in an early report. An exanple is the
forced exodus in the 1830s to the other side of the Mssissippi of the so-
called "five civilized tribes" of the southeastern United States. This is the
first docurmented case of "ethnic cleansing", the background available to the
Speci al Rapporteur, as duly noted in a previous report.

226. Another method was frequently enployed to attain di spossession in those
cases in which no juridical instruments of any sort had been conpacted. This
took advantage of the inability of the Indigenous peoples (or individuals) to
show "property deeds" considered valid under the new, non-indigenous |aw. This
made their ancestral |ands vul nerable to seizure by non-indi genous individuals
hol di ng such docunents (acquired via the nost diverse --and, nost often, |ess
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than honorabl e-- means), or by the central or local authorities, who clained
them as public property (or |lands belonging to the Crown, or federal |ands)
subject to their jurisdiction

227. The total or partial dispossession of their lands (a basic life source in
all categories) created new fornms of dependency or sharpened the pre-existing
ones. First, it notably affected the ability of indigenous authorities to
effectively exercise their functions and al so the capacity of these societiesto
be self-sustaining by way of their traditional econonmic activities. Al this
had a traumatic inpact on their social franmework

228. The new non-i ndi genous authorities hastened to create a distinct
political -adm nistrative order to replace the traditional indigenous
authorities and the decision maki ng mechani sns that had gui ded these societies
for centuries. This was a generally successful effort. However, in nultiple
cases it could only be achieved with the participation of certain segnents of
the i ndi genous societies, already subject to stresses of all types.

229. Simlarly, in recent tines, there has opened up the possibility of

i ndi genous participation, as such, in certain aspects of the non-indi genous
established political order in some nulti-national societies. This is
particularly true in the parliamentary area. Exanples can be found in Col onbi a
and New Zeal and/ Aot ear oa.

230. The Speci al Rapporteur wel cones these devel opnents whi ch appear to be
steps in a positive direction. This is particularly true in the case of the
|latter country. Its electoral |aw gives the Maaori popul ation the option (to be
freely taken) of registering on the list reserved for them Still it remains to
be seen just how nuch of a real inpact this type of nmeasure will have in the
enornous effort required to achieve nmore just rel ations between both sectors of
these sane societi es.

231. In econonic terms, the |l oss or substantial reduction of their territoria
base had | anent abl e consequences. The inpossibility of continuing their
traditional econom c activities (or of having to carry themout in greatly
reduced areas) generated a constant nigration to non-indi genous econom c
centers, in particular, to large cities. For nultiple conmunities this has
meant the | oss or severe reduction of their denographic base and, in general,
the acculturation and progressive |oss of indigenous identity by a significant
number of their menbers.

232. Today, in lands still not affected by dispossession --in particular, in
those cases where no treaties or agreements exist-- there is a continuing and
visible affect on the traditional economc activities. This is so because of
the juridical insecurity (according to non-indigenous |law) of their effective
possession of the land and the inroads nade by alien technology for the

expl oitation of natural resources (including the subsoil, rivers, forests, and
fauna) .

233. There is a long and varied list of such cases. For this reason, it is

i npossible to enunerate themall in this Report. It is enough to point out that
the great majority of these people eke out an existence under obviously
precarious conditions. This is due to a nunber of factors: the direct threat of
forced eviction, in sonme cases; the obligation at times to obtain |icenses or
permits from non-indi genous adm nistrative authorities to be able to engage in
their traditional economc activities (or to be Ilimted by restrictive quotas
that do not cover their needs); forced, in other cases, to seek the

aut hori zation fromthese same authorities to make use of natural resources,
even when their ownership has been recogni zed even by non-indi genous |aw, or
subjected --in general-- to the effects of nodern technol ogy on their
traditional habitat.

234. The general situation of the Australian aborigines --even after the well -
known decision in the Mabo case-- and the situations that affect the Lubicon
Cree and Hobberma peopl es/nations in Al berta, Dene (Navajo) in Arizona, Crees in
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James Bay, Quebec, many segnents of the Maaori peoples in Aotearoa/ New
Zeal and, and the Mapuche in southern Chile are sonme tangi bl e exanpl es of

I ndi genous peoples living in the precarious econom ¢ conditions described
above.

235. In this respect, it should be mentioned that during his field work anong
the Cree of QuEbec (1993) and the Mapuches (1998), the Special Rapporteur coul d
confirm--both from personal observation and fromvivid testinony-- the
enornous irreversible damage al ready caused to, or threatening, the |Indi genous
habi t at because of the re-routing or damring of large rivers (such as the Upper
Bi o-Bio or the G eat Wale River Basin) to build large scale hydro-electric

pl ants; whose output, by all accounts, is earmarked for consunption by the non-
i ndi genous popul ati on (even in other countries).

236. As can be inferred fromall of the above, every aspect of the Indigenous
peopl es' socio-cultural life, including, obviously, their religion, has been
negatively inpacted by the overall process of "donestication" (which touches on
all areas), as well as by its obligatory corollary, dispossession fromand the
| oss of effective control over their ancestral |ands.

237. Whether subject to the control of a systemof direct servitude or to a
sort of judicial guardianship (or trusteeship) simlar to that applied to

m nors; whether assinmlated (or on the way to being assimlated) and

margi nali zed in the new societies; or restricted to small areas surrounded by
anot her powerful, aggressive, and alien culture, or living in other |ands on
the periphery --in flight fromthe non-indi genous authority (having lost their
own)--, these peoples witnessed nultiple attacks on their rich social fabric.

238. First, it is inmportant to note the forced separation of fanmilies, as
children and adol escents were sent --for |ong periods during their formative
years-- to religious schools far fromtheir original natural environnent. In
those institutions they were rewarded for accepting assinilation, while any
expression of their original identity (such as speaking in their own | anguage)
woul d draw severe punishnent, including corporal

239. They al so saw the destruction of many mani festations of their historical-
cultural heritage and the desecration of their cemeteries and other sacred
sites. The archeol ogical treasures of their |lands and even the bones of their
ancestors are still exhibited today in numerous non-indi genous nmuseuns around
the world, despite the efforts to recover them the national |aws

passed to protect them and the protests of nmany international organizations.

240. Over the remains of denolished tenples there stands inpressive cathedrals
or other nanifestations of the newculture. In addition, the Special Rapporteur
has received sound information on at |east two attenpts, in recent years, to
build golf courses on | ands of recognized religious value to indigenous

peopl es.

241. On no few occasions, and during |long periods, their custons, cerenonies,
and religious practices were sinply and categorically prohibited. Mreover, in
many cases they | ost access --for diverse reasons-- to the places where,
according to their traditions, these practices and cerenoni es shoul d take

pl ace. In one or another of these situations, they have been forced either to
cel ebrate themcl andestinely at the risk of serious sanction (the case of
Sundance in North America), or (like the slaves brought fromAfrica to the
Cari bbean and Brazil) to ingeniously disguise themin alien liturgy, such as
that of the Catholic religion, a common phenonena in Latin Anerica.

242. Their institutions and cultures were considered "Inferior”, "archaic", and
"inefficient and inpractical" by non-indi genous sectors. These negative views
were pronoted daily and urbi et orbis via the nost diverse methods

("scientific" literature or sinply by word of nouth) and quickly becane part of
the conventional w sdonm in large sections of the political and acadenic worl ds
-as well as for vast segnents of the population at large-- in the pluri-

nati onal societies in which Indigenous peoples continue to |ive today.
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243. Thus, there shoul d be nothing surprising about the desire of a nunber of

I ndi genous individuals to assimlate, nor about their acceptance of the ethica
or material values of this alien society by which they are surrounded. The
conmon root of this evident threat to their survival as distinct peoples can be
found in the obvious erosion of self-esteemafflicting certain sectors of

di verse | ndi genous peopl es nowadays. This is even true in a stage such as the
present one, in which there is also a highly noticeable, vigorous process of
recovery and devel opnent of these peoples' traditional val ues.

244. In this regard, it should be pointed out that the |lack of enploynent
opportunities and, in general, the inability --in the current circunstances-to
achi eve a sustai nabl e devel opnent according to their own traditions has
contributed heavily to this | oss of self-esteem This is particularly evident
for peoples caught in the "indi genous reserves" system established in the
United States and Canada --as well as in other situations in northern Europe
and Greenl and.

245. Al too frequently, their daily reality feeds the belief that their
survival is possible thanks only to the "subventions" and "services" provided
by the State on which they depend. These services might be of greater or |esser
quality and coverage, and the assistance mght be direct or indirect; but what
all these instances have had in conmon for centuries is that their cost is

al ways, by definition, |ess than the value of the benefits accrued by the non-
i ndi genous sector with whomthey share the society.

246. Finally, it nust be stressed that in practically all cases in which
I ndi genous peoples live in nodern nultinational States, their socia
devel opnment i ndexes are |lower, or |less favorable, than those of the non-
i ndi genous sectors with whomthey co-exist.

247. This is true for sone of the nobst inportant soci o-econonic indexes:
enpl oynent, annual incone, pre-natal and infant nortality, |ife expectancy,
educational |evel, percentage of the prison population, suicide rate, etc.
Quite regularly, the official figures provided by the conpetent sources in
these countries provide proof of the above assertion

248. Al of the above explains why for nore than fifteen years the Sub-

Conmi ssion and the Working Goup have dealt with |Indigenous issues under an
itementitled "D scrimnation against |ndigenous peoples"; the sane title
carried by the senminal report by M. Mrtinez Cobo published 16 years ago. Not
much of substance has changed for indigenous peoples since then. The basic

el ements of their relationships with the non-indi genous world renmai n unchanged.

249. Nor is it by chance that the Conmission --on the very date on which it
establ i shed the Special Rapporteur's mandate-- recognized (in inpeccable

di pl omatic parlance) that |ndigenous peoples "in diverse situations could not
enjoy their inalienable rights and liberties" (viz. resolution 1989/34 of 6
March 1989, paragraph six of the preanble).

CHAPTER 1V: LOCKI NG AHEAD: CONCLUSI ONS AND RECOVMENDATI ONS

The Speci al Rapporteur has a nunmber of elenments to be duly taken into account
at the tine of formulating Conclusions and Recormendations in this Fina
Report. The npbst inportant are the foll ow ng:

a) His own nmandate, as established by Conm ssion on Human Ri ghts Resol ution
1988/ 56 and ECOSOC deci si on 1988/ 134;

b) The outline of the Study (Docunent E/CN. 4/ Sub.2/1988/24/Add. |.) submtted
to the Working Group's parent bodies and explicitly or inplicitly endorsed by
them and
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c) The issues nentioned in the 1982 Martinez Cobo Report as possible questions
to be elucidated in a Study such as the one now endi ng.

251. As far as his nandate is concerned, it nmust be recalled that the main
purpose of the study is to analyze the potential utility of treaties,
agreenments and ot her constructive arrangenments between | ndi genous peopl es and
CGovernnents for the purpose of ensuring the promotion and protection of the
human rights and fundanental freedons of those peopl es.

252. His terns of reference also instructed the Special Rapporteur to pay
"particular attention to the ongoing devel opment of universally rel evant
standards and the need to devel op innovative, forward-I|ooking approaches... to
the rel ati onshi p between indi genous peoples and Governments. In doing so, he
was to take into account the inviolability of the sovereignty and territoria
integrity of States, as well as the socio-economc realities existing in them
The mentioni ng of "the ongoi ng devel opnent of universally rel evant standards"
obviously referred to the process of elaborating a Draft Declaration on the

Ri ghts of Indi genous Peopl es begun in the Wirking G oup in 1985

253. Regarding the Draft Declaration, the Special Rapporteur has taken its
provi sions as a basic point of reference for his Conclusions and
Reconmmendati ons, notwi thstanding the fact that the process for its fina

adoption is still unfinished. He has taken very nuch into account the fact that
its text, as it now stands, was adopted after |ong years of deliberation both
in the Working Group and for some tine in the Sub-Commi ssion as well, with

anpl e participation of both Indigenous representatives and Gover nnent
del egati ons.

254. As far as issues recognized in the 1988 outline as elenents to be
addressed at the end of the Study, the Special Rapporteur identified the role
of treaties in European expansion overseas (already dealt with in Chapter |11
supra); the contenporary significance of treaties, agreenents, and ot her
constructive arrangenents, including questions related to State succession,
national recognition of said instrunents, as well as the views held by

I ndi genous peoples on them In addition, the outline identified three main
sources that were to guide both the process of data gathering and his
Concl usi ons and Reconmendations, i.e., public international |aw, the nunicipa

| aw of present-day States (including decisions by nunicipal courts), and

I ndi genous juridical views (in particular, on societal authority, treaties, and
treaty-making in general). Special Rapporteur Martinez Cobo thought it
convenient to explore further issues as relevant as the areas covered today by
the provisions of treaties and other international |egal instrunents involving
I ndi genous peopl es, whether or not they are observed, the consequences for

I ndi genous peoples of their inplenentation or |lack thereof (an issue also dealt
with in Chapter Il supra), as well as the present status of those |ega

i nstrunments invol ving | ndi genous peopl es.

255. At this point in time, the Special Rapporteur is prepared to offer, first,
some general Concl usions applicable to the issues of the Study as a whol e; and
then to provide nore specific Conclusions regarding the two main categories of
currently existing situations under which |Indigenous peoples live in
mul tinational societies: those in which treaties, agreenents or other

256. The first general Conclusion concerns the issue of recognition of

i ndi genous peoples' right to their lands and their resources and to continue
engagi ng, unnolested, in their traditional economc activities on those |ands.
This is the parambunt problemto be addressed in any effort to establish a nore
solid, equitable, and durable relationship between the |Indi genous and non-

i ndi genous sectors in nultinational societies. Due to their special

relationship --spiritual and material-- with their |ands, the Special
Rapporteur believes that very little or no progress can be made in this regard
wi t hout tackling, solving, and redressing --in a way acceptable to the

I ndi genous peopl es concerned-- the question of the uninterrupted di spossession
of this unique resource, vital to their lives and survival
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257. The primacy of this issue is reflected, not only in the data gathered for
the Study and in the personal testinony heard by the Special Rapporteur, but
also in the debates held in the Wirking Group and other international fora. The
fact that nmore than a dozen articles of the Draft Declaration deal with the
question of land rights and the concerns recently expressed by Vatican sources
(Pontificio Consejo "Justicia y Paz", Para una Mejor DistribuciUn de la Tierra:
El reto de la reforma agraria, Libreria Editrice Vaticana, Vatican Cty, 1997,
para. 55) on the violence and discrinmnation exerted, up to the present,

agai nst | ndi genous peoples to deprive themof their lands, are also proof of

t he above.

258. There is another Conclusion closely related to the previous one. It is
that, not only the land rights issue, but, in general, the entire indi genous
probl emati que and its possible overall solution cannot be approached

excl usively on the basis of juridical reasoning. The problens confronted in a
si zabl e nunber of nultinational States are essentially political in essence.
Thus considerable political will is required fromall involved parties, but in
particul ar fromthe non-indi genous political |eadership of nodern States, if
they are to be resolved through forward-I|ooki ng new approaches. Juridica

di scussions and argunentation sinply take too | ong, require copious resources
(whi ch the I ndigenous side al nost always | acks or has only in |imted anounts),
and in many cases are prejudiced by centuries of sedinented rationale. In
addition, the urgency of the existing problens sinply | eave no roomto engage,
at the threshold of the 21st century, in the type of juridico-philosophica
debat es whi ch Las Casas and Sepul veda pursued in the 16th century.

259. The Special Rapporteur is fully convinced that the overall indigenous
probl emati que today is also ethical in nature. He believes that humanity has
contracted a debt with indi genous peopl es because of the historical m sdeeds
agai nst them Consequently, these nmust be redressed on the basis of equity and
historical justice. He is also very nmuch aware of the practical inpossibility
to take the world back to the condition existing at the beginning of the
encount ers between | ndi genous and non-i ndi genous peopl es five centuries ago. It
is not possible to undo all that has been done (both positive and negative) in
this time lapse, but this does not negate the ethical inperative to undo even
at the expense, if need be, of the straitjacket inposed by the unbending
observance of the "rule of [non-indigenous] |aw')-- the wongs done, both
spiritually and materially, to the Indi genous peopl es.

260. The Speci al Rapporteur al so harbors no doubts concerning the nuch debated
i ssue of the right to self-determnation. |ndigenous peoples, like all peoples
on earth, are entitled to that inalienable right. The United Nations Charter in
Article 1 gives bl anket recognition of this right to all peoples (enshrining it
as a principle of contenporary international |aw) as does Article 1 common to
both International Covenants on Human Rights. This right is also expressly
recogni zed for indigenous peoples in Article 3 of the Draft Declaration

261. In his view, any contradiction that nay energe between the exercise of
said right by Indigenous peoples in present-day conditions and the recognized
right and duty of the States in which they nowlive to protect their
sovereignty and territorial integrity, should be resolved by peaceful neans
first and forenpbst via negotiations-- through adequate conflict-resol ution
mechani sms (either existing or to be established); preferably within the
domestic jurisdiction and always, with effective participation by Indigenous
peoples. W will return to this issue at a later stage in this same Chapter

262. Regarding the question of whether or not I|Indigenous peoples can be
considered as nations --in the sense of contenporary international law- in the
context of countries where sonme |ndi genous peopl es have been formally

recogni zed as such (by non-indi genous nations at the beginning of their
contacts, or at a later stage) through international |egal instrunments, such as
treaties, and other peopl es/nations have not, the Special Rapporteur believes
it is pertinent to distinguish between those two situations, although the fina
analysis may |l ead to the same conclusion. Mre on this infra, paragraphs 270-
271 and 289-293.
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263. In reviewing the cases selected for analysis by the Special Rapporteur, he
has been led to conclude that the vast najority either describe situations of
actual conflict between the |Indigenous and non-indi genous sectors of society,
or contain the seeds of a conflict that could erupt unexpectedly because of

i ssues that have simering w thout appropriate solution for a | ong peri od,

per haps even centuries. The devel opnents in Oka (Quebec) in 1991, Chi apas
(Mexico) in 1994, and in various comunities in Australia in 1997 are exanpl es
of that potential

264. Anot her general Conclusion to be nade is that, as recognized in the Draft
United Nations Declaration on the Rights of Indigenous Peoples Article | of the
Draft Declaration. See document (E/ CN. 4/Sub.?2/1994/56, at 105.) submitted by
the Working Group to the Sub- Comi ssion and adopted by the latter, (Sub-

Conmi ssion resol ution 1994/45 of 26 August 1994.) all the human rights and
freedons recognized in international instruments --either |egally binding norns
or non-bindi ng standards-- accepted by the State in which they now live, are
appl i cabl e to Indigenous peoples and individuals now living within their
borders. This also applies to all rights and freedons recogni zed in the
donmestic legislation of the State concerned, for all individuals and socia
groups under its jurisdiction. In the view of the Special Rapporteur this is
so, provided that the nanner in which said rights and freedons are recogni zed
in said instruments is, in fact, consistent with Indi genous custons, societa
institutions, and legal traditions.

265. On the other hand, the Special Rapporteur is inclined to argue in favor of
the proposition that treaties/agreenments or constructive arrangenents do have
the potential to becone very inportant tools for formally establishing and

i mpl emrenting (because of their consensual basis) not only those very sane
rights and freedons alluded to in the precedi ng paragraph, but also the
ancestral inalienable rights --in particular, their land rights-- in the
specific context of a given society.

266. On the basis of a vast anount of docunentation, the work of the Wrking
Group, and oral testinmony heard by the Special Rapporteur, he has reached the
Concl usion that there is an al nost unani mous opi ni on anbng geogr aphical |l y-

di spersed | ndi genous peoples on the inability of existing State mechani smns,
either admnistrative or judicial, to satisfy their aspirations and hopes for
redress.

267. Likew se, he also has reasons to conclude that there is a w despread
desire on the Indigenous side to establish (or reestablish) a solid, new, and
different kind of relationship, quite unlike the alnbst constantly adversari al,
often acrinonious relations it has had until now with the non- indigenous
sector of society in the countries where they coexist. In their viewthis can
only be achieved either by the full inplementation of the existing nmutually
agr eed-upon | egal docunents governing that relationship (and a comon
construction of their provisions), or by newinstrunents negotiated with their
full participation. This perception is shared by the appropriate governnent
officials in a nunber of countries, including Canada, New Zeal and, and

Guat emnal a.

268. Finally, the Special Rapporteur is strongly convinced that the process of
negoti ati on and seeking consent inherent in treaty-nmaking (in the broadest
sense) is the nost suitable way of, not only securing an effective Indi genous
contribution to any effort toward the eventual recognition or restitution of
their rights and freedons, but also of establishing much needed practica
mechani snms to facilitate the realization and inplenentation of their ancestra
rights and those enshrined in national and international texts. It is thus the
nmost appropriate way to approach conflict-resolution of indigenous issues at
all levels with Indigenous free and educated consent.

269. In his view, it is also the nost suitable way to effectively inplenent the
appeal addressed to Governnents by the 1993 Vienna Wrld Conference on Human
Rights to guarantee the full and free participation of |ndigenous peoples in
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all aspects of society, particularly in issues of their concern. (Vienna
Decl aration and Programme of Action adopted by the Wrld Conference on Human
Ri ghts, 25 June, 1993, Section 2-B-2, para. 31)

270. In the case of Indigenous peopl es having concluded treaties or other |ega
instruments with the European settlers and/or their continuators in the

col oni zati on process, the Special Rapporteur has not found any sound | ega
argunent to sustain the position that they have |lost their internationa
juridical status as nations. The treaty provisions which --according to the
non-i ndi genous version and construction--contain express renunciations by

I ndi genous of their attributes as subjects of international |aw (particularly,
jurisdiction over their | ands and unshared control of their political power and
institutions) are strongly chall enged by nost Indi genous peopl es whom he has
consul ted

271. Their rejection is based either on the existence of an invalid consent
obt ai ned by fraud and/or induced error as to the object and purpose of the
compact, or on their ancestors' total |ack of know edge of the very existence
of such stipulations in the conpact, or on the fact that their ancestra
traditions and culture sinply would not allow themto relinquish such
attributes (particularly those related to | ands and governance).

272. The State parties to those conpacts --who have benefited the nost from

gai ning jurisdiction over former Indigenous |ands-- argue that those attributes
wer e indeed relinquished, on the basis of provisions of their domestic

| egi sl ati on and deci sions of their donestic courts, as well as on the realities
of today's world, and of the historical devel opments |eading to the present
situation. However, the principle that no one can go against their own acts is
as old as ancient Ronme and was valid as a general principle of law at the tine
of the di spossession

273. In connection with the above, the Special Rapporteur is very aware of the
non-retroactivity of the 1969 Vi enna Convention on the Law of Treaties (U. N
docunment A/ Conf. 39/27, Fourth Annex, Article 4.), entered into force in 1980.
A sizabl e nunmber of States with Indigenous peoples living within their present
borders are Parties to it. Notwi thstanding, he has also borne in nmnd the fact
that the text adopted in Vienna has to do not only with the devel opment of new
rul es and concepts in international law, but also with the codification of
those which had survived the test of tine and were, in 1969, already part and
parcel of international law, either as customary |aw or as positive |law as
enbodi ed in a nunber of already-existing bilateral and/or nmultilatera

i nternational instrunents

274. He believes that the content of its Article 27 ("A party may not invoke
the provisions of its internal law as justification for its failure to perform
atreaty...") was already a rule of international |law at tinmes when the process
| eading to the disenfranchi sement and di spossessi on of | ndi genous peopl es
sovereign attributes was taking place, despite treaties to the contrary
concluded with themin their capacity as recogni zed subjects of internationa

| aw.

275. This leads to the issue of whether or not treaties and other |ega

i nstruments concluded by the European settlers and their successors wth
i ndi genous nations currently continue to be instruments with internationa
status in light of international |aw

276. The Special Rapporteur is of the opinion that said instrunents indeed
continue to maintain their original status, and to be fully in effect and
consequently, are sources of rights and obligations for all the origina
parties to them (or their successors), who shall fulfill their provisions in
good faith.

277. The |l egal reasoning supporting the above Conclusion is very sinple and the
Speci al Rapporteur is not breaking any new ground in this respect. Treaties
wi thout an expiration date are to be considered as continuing in effect unti
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all the parties to it decide to term nate them unless otherw se established in
the text of the instrument itself, or unless, its invalidity is declared. This
is a nation that has been deeply ingrained in the conceptual devel opnent,
positive normativity, and consistent jurisprudence of both nunicipal and
international law since the tinmes in which Roman Law was at its zenith nore
than five centuries ago, when nmodern European col oni zati on began

278. As a result of his research, the Special Rapporteur has anple proof that
I ndi genous peopl es/ nati ons who have entertained treaty rel ationships with non-
i ndi genous settlers and their continuators, strongly argue that those
instruments not only continue to be valid and applicable to their situation
today but are a key elenment for their survival as distinct peoples. Al those
consulted --either directly in mass nmeetings with them or in their responses
to the Special Rapporteur's questionnaire, or by direct or witten testinony--
have clearly indicated their conviction that they indeed remai n bound by the
provi sions of those instrunments that their ancestors, or they thensel ves,
concl uded wi th the non-indi genous peopl es.

279. Conpetent authorities in some countries - -e.g. Canada and New Zeal and- -
have al so told the Special Rapporteur that their respective Governnents too
consider their treaties with Indigenous peoples to remain fully valid and in
effect (albeit, they differ radically fromtheir Indi genous counterparts
regardi ng construction of the contents).

280. Nonet hel ess, the Special Rapporteur has been able to ascertain --in the
course of his research and in situ observation--, a |arge nunber of obvious,
serious violations of the legal obligations undertaken by the State party to
those instruments (in particular, to the so-called "historic treaties" and to
| egal commitnents involving Indigenous |ands) in practically all stages of the
process of domestication described in Chapter I1l, particularly in the second
hal f of the 19th century.

281. Probably the nost blatant case in point is the United States Federa
CGovernnent's taking of the Black Hills (in the present day state of South
Dakota) fromthe Sioux Nation during the final quarter of the |last century. The
| ands whi ch included the Black Hills had been reserved for the indi genous

nati on under provisions of the 1868 Fort Laramie Treaty. (U S. Stat. 635 (1868))
It is worth noting that in the course of the litigation pronpted by this
action, the Indian d ains Comm ssion declared ( 207 &¢. d. at 241, 518 F.2d at
1302 (1975).) that "A nore ripe and rank case of dishonorable dealing will
never, in all probability, be found in our history, " and that, both that
Court. of Claims, in 1979, and the Supreme Court of that country (United States
v. Sioux Nation of Indians, \plain\f2\fs18\cf0 448 U.S. 371 (1980) ) deci ded
that the U S. Governnent had unconstitutionally taken the Black Hlls in
violation of the U S. Constitution. However, U.S. |egislation enpowers
Congress, as the trustee over Indian |lands, to dispose of said property
including its transfer to the U S. Governnment. Since the return of |ands

i mproperly taken by the Federal CGovernnent is not within the province of the
courts but falls only within the authority of the Congress, the Suprene Court
limted itself to establishing a $17.5 mllion award (plus interest) for the

Si oux. The | ndi genous part, interested not in noney but in the recovery of the
| ands possessing a very special spiritual value for them- has refused to
accept the monies, which remain undistributed in the U S Treasury, according
to the information available to the Special Rapporteur.

282. It is well known that fulfillment, in good faith, of |egal obligations
that are not in contradiction with the United Nations Charter (Article 2-2) is
considered to be one of' the tenets of present day positive international |aw
and one of the nmpbst inportant principles ruling international relations; being
as it is, a perenptory normof general international |aw (jus cogens). O
course, Article 26 of the Vienna Convention on the Law of Treaties has
enshrined the principle of pacta sunt servanda as the cornerstone of the |aw of
treaties, and nention has al ready been nade above of the inportance of its
Article 27.
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283. It should also be borne in mnd, that the Draft United Nations Declaration
on the Rights of 1ndigenous Peopl es expresses the sane concept with particul ar
enphasis. In article 36, it establishes that "Indi genous peopl es have the right
to the recognition, observance and enforcement of treaties, agreenents and

ot her constructive arrangenents concluded with States or their successors,
according to their original spirit and intent, and to have States honor and
respect such treaties, agreenents and other constructive arrangenents.”

284. On the other hand, the unilateral ternmination of a treaty or of any other
international legally binding instrument, or the non-fulfillment of the
obligations contained in its provisions, has been --and continues to be--
unaccept abl e behavi or according to both the Law of Nations and nore nodern
international |law. The sane can be said with respect to the breaching of treaty
provisions. Al these actions determine the international responsibility of the
State involved. Many nations went to war over this type of conduct by other
parties to nmutually agreed upon conpacts, during the period (fromthe 16th to
the late 19th century) when the col onial expansion of the European settlers and
their successors was at its peak

285. The Speci al Rapporteur has al so concluded that a number of current
conflict situations respecting |Indigenous treaty/agreenent issues have to do
with substantial differences in the construction of their provisions; in
particular, those related to the object and purpose of the conpact in question
A relevant case is the Treaty of Waitangi. The Maaori and Pakeha constructions
of it differ in matters as crucial as the alleged "transfers" of

gover nance/ sovereignty powers and "land title" to the non-indi genous settlers,
as well as on the actual purpose of the conpact itself. A well known schol ar
(daudia Orange, The Treaty of Waitangi, Allen & Unwin, Wellington, 1987, pp
32-33, and 122.) has described how the main British negotiator, having been
instructed to secure British sovereignty over Maaori lands in order to exercise
excl usive control over themso as to proceed with peaceful col onization,
deliberately blurred the neaning of the termsovereignty and hid fromthe
Maaori parties the fact that the cession they were agreeing to would ultinately
mean a significant |oss of Maaori power. Despite, the Maaori's confident belief
that the treaty had confirned their right to property, even the nore inportant
rights of rangatiratanga would ultimately have to give way to Crown authority.

286. It should be taken into account that indigenous practices of treaty-
maki ng were totally oral in nature and witten docunents were absent fromthis
process. In addition, it was extrenmely difficult to fully follow all aspects of
the negotiations through translators (who, nmost |ikely were not always
perfectly accurate), not to nention the fine print in the witten version
submitted to them in the alien | anguage, by the non-indi genous negoti ators.
Further, it was inpossible for them in npbst instances, to produce a witten
copy with their understanding of the rights and obligations established in said
i nstruments.

287. The Special Rapporteur considers it important to stress that his research
revealed that treaties, in particular, concluded w th indigenous nations, have
frequently played a negative role with respect to indigenous rights. On many
occasi ons they have been intended --by the non-indi genous side-- to be used as
tools to acquire "legitimate title" to the Indigenous |ands by maki ng them
formally "extingui sh" those and other rights as well. In a docunent personally
submitted by one respected indigenous chief, (Chief Oren Lyons fromthe
Haudenosaunee Confederacy. The docunment was personally submtted to the Specia
Rapporteur in February 1998.) on behalf of his nation, it is noted that
treaties on occasion are used to force indigenous peoples to bargain away their
ancestral and treaty rights.

288. Finally, considering the very limted data available to him at this fina
stage of the Study, with respect to treaties between States affecting

I ndi genous peoples as third parties, the Special Rapporteur can offer only the
prelimnary Conclusion that, according to all evidence there is no acceptance
by the affected | ndigenous parts of the obligations included in their
provisions (Article 35 of the Vienna Convention on the Law of Treaties makes
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such an acceptance indi spensable for an obligation to be established for third
parties to any treaty.) nor any participation by themin the inplenentation of
such treaties

289. Sonet hing nust now be said with respect to the situation of Indigenous
peopl es who have never been formally recogni zed as nations by neans of

negoti ated and formalized international juridical instruments w th non-

i ndi genous States. Particular attention should be paid to the issue of whether
or not they continue to retain today their status as nations in the |ight of
contenporary international |aw. The key question to be posed in this respect,
in the view of the Special Rapporteur, is: By what neans coul d they possibly
have been | egally deprived of such a status, provided their condition as
nations was originally unequivocal and has not been voluntarily relinqui shed?

290. The Special Rapporteur is of the opinion that to |ink the determnination of
the "original" legal status of I|ndigenous peoples as nations (in the
contenporary sense of international law) or as "no-nations" to the single
factor of whether or not they have formalized relations wth non-indi genous
col oni zing powers, is faulty. Not only does it go against the tenets of natura
law but, it is also illogical. The fact that some of themdid not have
juridical relations with the colonial powers --in many cases, during the early
stages of a colonizing project, sinply because the newconers di d not happen
across their path-- does not appear sufficient reason to establish such a
drastic differentiation between their rights and the rights of those who did.

291. It is inportant to recall that nodern non-indi genous |aw | ong ago

di spell ed the theory advocating that the absence of formal |egal/politica
recognition fromone sovereign entity (or a group of then) could determ ne both
the existence of and the juridical international status of another. The theory
was thrown out as an aberration is a vis the principles of sovereignty and
equal rights of all States. International entities, unrecognized by some
menbers of the international community, continue nevertheless to exercise their
attributes as subjects of international |law and in doing so nmay entertain
relations with all other interested international subjects. Al that is
required for this is that the entities possess the necessary elenents to be
considered international subjects: territory, population, an institutionalized
form of government, and thus, the capacity to conclude internationa

agreenents.

292. In addition, other non-juridical theories serving as the basis for
depriving | ndi genous peoples, in general, of their original internationa
status have al so been discarded in |ight of the new perceptions and theoretica
el aborations of nmodern international |aw For exanmple, the concept of terra
nullius was fornmally put to rest by the International Court of Justice inits
advi sory opinion in the Western Sahara case, (1975 1.C. J. 12.) as well as by
the well-known 1992 Mabo v. Queensl and deci sion 66 handed down by Australia's
Hi gh Court. Further, the international community has w dely repudiated the
deprivation of such a status by conquest and arnmed force. The provisions to
that effect in the Oganization of Arerican States Charter and Article 2-4 of
the United Nations Charter prove that contenporary international |awrejects
the notion that force and conquest may bestow rights.

293. Hence, the Special Rapporteur is of the opinion that should these

I ndi genous peopl e who never entered into formal juridical relation --via
treaties or otherw se-- with non-indi genous powers as did other |ndigenous
peoples living in the sane territory wish to claimfor thenselves juridica
status also as nations, it nust be presuned --until proven otherw se--that they
do continue to enjoy such a status. Consequently, the burden to prove otherw se
falls on the party challenging their status as nations. In any possible

adj udi cation of such an inportant issue, due attention should be given to an
eval uation of the merits of the juridical rationale advanced to support the
argunent that the |Indigenous people in question sonehow have |ost their

ori gi nal status.
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294. Having presented in the first part of this Chapter, the Concl usions of
this Study, the Special Rapporteur will proceed to his final Recomendati ons
As was the case when drafting his Conclusions, the Special Rapporteur deens it
necessary to recall certain general points of reference --advanced at earlier
stages of his work-- that should now guide the formulation of these
Recomendat i ons.

295. The Special Rapporteur considers it useful to recall that according to his
mandate this Study was not to be limted to an analysis of past |ega
instruments and their contenporary significance, nor to a review of whether or
not they are being currently inplenmented, regardl ess of the value that such a
review m ght have for both the present and the future.

296. If such an historical overview has been given such an anple treatnent in
Chapter II1 supra, it is because the Special Rapporteur felt this would help to
obtain a well-inforned forward | ooki ng approach to the key issue, that is, the
need "to evaluate the extent to which the conclusion of new treaties,
agreenments and ot her constructive arrangenents between | ndi genous popul ati ons
and States may contribute effectively to the devel opment of nore solid, lasting
and equitabl e bases for the relationships that will necessarily have to
continue to exist between |ndi genous popul ati ons and States."

297. Also to be borne in mnd is that the Special Rapporteur has identified
ultimte purpose of his mandate as offering elements toward "the achi evenent,
on a practical level, of the maxi mum pronotion and protection possible, both in
donmestic and international |aw, of the rights of |ndigenous popul ati ons and
especially of their human rights and fundanmental freedons,"
(E/CN. 4/ Sub. 2/ 1988/ 24, Add. 1, para. 10, and E/ CN. 4/ Sub.?2/1991/33, paras. 71
and 74.) by neans of creating new juridical standards, negotiated and approved
by all the interested parties, in a process tending to contribute to the

buil ding of nutual trust ( Ibid., para. 14. ) based on "good faith, mnutua
under st andi ng of the other parties' vital interests, and deep commtnment from
all of themto respect the eventual results of the negotiation". (

E/ CN. 4/ Sub. 2/ 1991/ 33, para. 85. )

298. In this context it is useful to reiterate a point not~d earlier in this
Chapter (supra, para. 263): nobst of the cases/situations reviewed by the
Speci al Rapporteur concerned either actual conflict situations by definition,
or have the potential to erupt into one at any tinme and under the nost
unexpect ed circunst ances.

299. In this context, the need to encourage and nurture and not always easy
process of confidence-buil ding can never be overenphasized. It is a process
that requires both the taking of positive steps as well as the avoidi ng of
actions that woul d exacerbate existing situations. The first Recommendation of
the Special Rapporteur has to do with this nmuch needed process.

300. Steps such as the one taken years ago by Australian Prime M nister Robert.
Hawke recogni zing the mi sdeeds committed by the first settlers against the
Abori gi nes, the recent adm ssions by the Vatican on certain aspects of the role
pl ayed by the Catholic Church at various stages of the colonization of Latin
America, the 1993 Apology Bill passed by the U S. Congress with respect to
Hawai i, and the establishment by the Governnment of Mexico of peaceful conflict-
resol ution nechanisns to deal with the events in Chiapas (1994) are positive
devel opments in that direction. The Governments of those countries should be
encouraged to have an effective followup to those initial steps. O her
Governments, under simlar circunstances, are called upon to be bold enough to
undertake like steps in their specific societal context.

301. By the sane token, actions that previsibly will aggravate existing
situations, or create new conflicts, should be avoided, or subjected to an

i medi ate sine die noratorium Exanples of what should not be done, in the view
of the Special Rapporteur, abound: forced evictions (as in the case of the
Navajo Nation in Arizona), the creation of conditions of duress for Indigenous
peoples to induce themto accept conditions for negotiating (anbng others, the
case of the Lubricon Cree in Alberta), the fragnmentation of |ndi genous nations
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to pit them agai nst each other (as in cases in the North Island of Aotearoa/ New
Zeal and), the ignoring and by-passing of the traditional authorities by
pronoting new authorities under non-indi genous regulations (as in a nunber of
cases in the U.S.), the continuation of "devel opnent projects" to the detrinent
of the Indigenous habitat (case of the Bio-Bio River in Chile), and attenpts to
I aunch maj or diversions to redirect the focus on individual rights as opposed
to collective-communal rights (as denounced by the Haudenosaunee Confederacy),
and nmany others should be carefully avoi ded.

302. This i.s consistent with one of the key traits of the original approach by
the Special Rapporteur as to what was to be the thrust of his Concl usions and
Recomendati ons. Namely to contribute to fostering new rel ati ons based on

mut ual recognition, harnony and cooperation, instead of an attitude of ignoring
the other party, confrontation and rejection

303. Regardi ng Recommendations to fully ascertain and properly channel the
recogni zed potential of treaties/agreenents and other constructive
arrangenments, as well as of treaty-naking (again in its broadest sense) as

el ements for the regulation of nore positive and | ess antagonistic future

rel ati onshi ps between | ndi genous peopl es and States, due account should be
taken of two processes al ready addressed by the Special Rapporteur in the
progress of his work, viz. the history of treaty rel ations between | ndi genous
peopl es and States, especially the lessons to be drawn from an anal ysis of the
process of domestication in the context of forner European settler col onies
(vid. supra, Chapter 111); and 2) the rational e presiding over ongoi ng
negotiations and certain political processes devel opi ng between States and

I ndi genous peoples in various countries.

304. As far as the first of the two processes nentioned above, the main | esson
to be drawn fromhistory concerns the problems of treaty enforcement and

i mpl ementation. The Special Rapporteur will offer a nunber of Recommendati ons
on this key issue.

305. It is only too obvious that the problemin this area does not lie in the
| ack of provisions but rather in the failure of the State party to conply with
those provisions. A case in point is that of the United States, the country
with the | argest nunber (approxi mately 400) of acknow edged treaties concl uded
wi t h I ndi genous nations, nost of themforced into oblivion by unilatera
actions by either Federal authorities or the Congress.

306. History dempnstrates the existence \tab of a wide array of neans at the
di sposal of the State bodies --including \tab the judiciary-- to unilaterally
disregard treaty provisions that place a \tab burden on the State; a disregard
that goes hand in hand with the observance of \tab provisions that are
favorable to the State party.

307. Regarding the rationale of present-day negotiations and other politica
contacts between States and | ndi genous peoples, two observations need to be
made. The first regards what nmay be termed non-negoti able, for exanple the
principle of extinguishnment of so-called native title as a condition for the
settlenent of Indigenous clainms. It renains to be seen to what extent the

exi stence of such non-negotiable --if inposed by State negotiators--

conmprom ses the validity of, not only the agreenents already reached but al so
that of those to cone. The free consent of |ndigenous peoples, essential to
make these compacts legally sound, may be seriously jeopardized by this
particularly effective condition of duress.

308. The second observation concerns the issue of "self-governnent" and

"aut onomy" being offered, in certain cases, as a substitute for the ful
exerci se ancestral rights related to governance, which are now to be

extingui shed. In order to avoid new problens in the future, the Special
Rapporteur feels the need to recommend that the possible advantages and

di sadvant ages of such reginmes be carefully assessed by both parties --but in
particular, by the Indigenous side-- in light of the history of treaty-nmaking
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and treaty inplenentation and observance resulting from past negoti ations
bet ween | ndi genous nations and States.

309. For the same reasons, it is especially inportant to fully assess (or
reassess), with the sane point of reference, the rel evance and potentia
utility of the quasi-juridical category of "constructive arrangenments" for

I ndi genous peopl es still deprived of any formal and consensual rel ationship
with the States in which they now happen to live.

310. Regardi ng Recommendati ons on yet another issue crucial to the forward-

| ooki ng aspects of this Study, it nmust be noted that the Special Rapporteur, at
the beginning of his work, singled out three el enents that deserved
investigation with respect to nechanisns of conflict-resolution. Those three

el ements were: 1) the actual capability of existing nechanisns to deal pronptly
and, preferably, in a preventive manner with conflict situations; 2) the
"sensitive issue" of national versus international jurisdiction, and 3) the
manner in which the effective participation in these mechanisns by all parties
concerned --in particular of Indigenous peoples-- is to be secured.

(E/N. 4/ Sub. 2/ 1991y’ 1991/ 33, para. 118.)

311. In another part of this same report (supra.para. 266) the Specia
Rapporteur noted the generalized opinion that in light of the situation endured
by | ndi genous peopl es today, the existing mechani snms, either administrative or
judicial, within the non-indi genous spheres of government have been incapable
of solving their difficult predicanment. This forces himto advance a nunber of
recomrendati ons on this subject.

312. He first reconmends the establishnent within States with a sizable

I ndi genous popul ation of an entirely new, special jurisdiction to dea
exclusively with Indigenous issues, independent of existing governnmenta
(central or otherw se) structures, although financed by public funds, that wll
gradual |y replace the existing bureaucratic/adninistrative governnment branches
now charge of those issues.

313. This special jurisdiction, in his view, should have four distinct
speci al i zed branches (permanent and with adequate professional staffing): 1) an
advi sory conflict-resolution body to which all disputes --including those
related to treaty-inplenentation-- arising between |Indi genous peopl es and non-

i ndi genous individuals, entities and institutions (including Governnent
institutions) shall be nandatorily submtted, enpowered to encourage and
conduct negotiations between the interested parties and to issue the
reconmmendat i ons consi dered pertinent to resolve the controversy; 2) a body to
draft, through negotiations with the Indigenous peoples concerned: a) new
juridical bilateral, consensual, legal instruments with the Indi genous peopl es
interested, and b) new pieces of |egislation and other proposals to be
submitted to the proper |egislative and adm nistrative governnent branches, so
as to gradually create a new institutionalized |legal order applicable to all

I ndi genous i ssues, and according to their needs; 3) a judicial collegiate body,
to which all cases that after a reasonable period of tine have not been

resol ved through the recomendations by the advisory body, shall be nmandatorily
submitted after a reasonable period of time, enpowered to adjudicate on them
and capabl e of making its final decisions enforceable by nmaking use of the
coercive power of the State, and 4) an administrative branch in charge of all

| ogi stical aspects of I|ndigenous-non indigenous relations.

314. The Special Rapporteur is fully aware of many of the obstacles that such
an innovative, far-reaching approach mght have to face. In fact, and to
mention only one, it is not difficult to appreciate the many vested interests
that m ght be affected by the redundancy of the structures now existing to dea
wi th I ndigenous issues in many countries. Only strong political determ nation
-particularly on the part of the | eadership of the non-indi genous sector of the
society-- can nake it viable. One other essential elenent is also clear: the

ef fective participation of Indigenous peoples --preferably on an equitable
basis with the non-indi genous people-- in all four of the recomended branches
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is absolutely central to the "phil osophy" presiding over the Specia
Rapporteur's overall approach to this question

315. It is obvious that the above described is but a nere sketch of the new

institutionality recommended. Much lies ahead in ternms of filling its quite
vi sible | acunae. Wiile the Special Rapporteur does not |ack ideas on howto
fill some of the gaps, he has considered it wise to allow for the required

fine-tuning to be done at a |later stage, around a negotiating table, by the
interested parties thenselves in the different countries. The way in which such
a negotiation process is organized and conducted may well be the true litnus
test of the eventual nerits of his recomendati on and of the eventual viability
of the structure proposed, in a given socio-political context.

316. I n advancing the recomendati ons set forth above, the Special Rapporteur
has benefited fromthe highly interesting ideas on this very same subject
formulated in its final report (1996) by the Royal Comm ssion on Aborigi na
Peopl es established by the Government of Canada in its final report (1996). (
Report of the Royal Conmm ssion on Aboriginal Peoples, Vol. 2, "Restructuring
the Rel ationship,” Part One (Gttawa: M nister of Supply and Servi.ces, 1996). )

317. Wiile it is generally held that contentious issues arising fromtreaties
or constructive arrangenents involving | ndi genous peopl es shoul d be discussed
in the donestic realm the international dinmension of the treaty problematic

nevert hel ess warrants proper consideration

318. A crucial question relates to the desirability of an internationa

adj udi cation nmechanismto handle clains or conplaints from I ndi genous peopl es,
in particular those arising fromtreaties and constructive arrangenents of an
i nternational status.

319. The Special Rapporteur is quite famliar with the reticence expressed tine
and again, by States toward the question of taking these issues back to open

di scussi on and deci si on-nmaking by international fora. In fact, he m ght even
agree with themthat, on certain issues (e.g. disputes not related to treaty

i mpl ement ati on and observance) it would be nore productive to keep their review
and deci sion exclusively within their donestic jurisdiction until this is
compl et el y exhaust ed.

320. However, he is of the opinion that one should not dismiss outright the
noti on of possible benefits to be reaped via the establishnment of an

i nternational body (e.g. the proposed Pernmanent Forum of |ndi genous Peopl es)
that, under certain circumnmstances, night be enpowered --with the previous

bl anket acqui escence (or on an ad hoc basis) of the State concerned-- to take
charge of final decision in a dispute between the Indigenous peoples |iving
within the borders of a nbdern State and non-indi genous institutions, including
State institutions.

321. At any rate, the Special Rapporteur recomends that a United Nations-
sponsored wor kshop be convened --at the earliest possible date, and within the
framework of the International Decade of |ndi genous Popul ations--, to open an
educat ed di scussion on the possible nmerits and denerits of the establishnent of
such an instance.

322. One last point on the subject: with the growi ng international concern
about all human rights and rel ated devel opnents, one el enent appears very cl ear
in the mind of the Special Rapporteur: the nore effective and devel oped the
nati onal nechanisns for conflict-resolution on |Indigenous issues are, the |ess
need there will be for establishing an international body for that purpose. The
opposite is also true: the non-existence, malfunctioning, anti-Indi genous

di scrim natory approaches, or ineffectiveness of those national institutions
will provide nore valid argunments for international options. This may be one of
the strongest argunents possible for the establishnent (or further
strengt heni ng) of proper, effective internal channels for the

i npl ement ati on/ observance of indigenous rights and conflict-resolution of

i ndi genous-rel ated i ssues.
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323. Anot her Reconmendati on which seens tinely to address to State institutions
enpowered to deal with |Indigenous issues, is that when in the decision-naking
process on issues of interest to |Indigenous peoples, they should apply and
construct (or continue to do so) the provisions of the national |egislation and
i nternational standards and instruments in the nost favorable way for

I ndi genous peopl es; particularly, in cases related to treaty rights. In al
cases of treaty/agreenents/constructive arrangenents rel ationships, the
interpretation of the Indigenous party on the provisions of said instrunents
shoul d be accorded equal value as that granted to non- indi genous versions of

t he same docunents.

324. The Special Rapporteur also recomends --in the existence of

treati es/agreenments rel ati ons between indi genous peoples and States-- the

full est possible inplementation in good faith of their provisions fromthe
perspective of seeking both justice and reconciliation. In the event that the
very existence (or present day validity) of a treaty beconmes a nmatter of
dispute, a formal recognition of that instrument as a | egal point of reference
inthe State's relations with the peopl es concerned should be a step which wll
greatly contribute to a process of confidence-building that may bring
substantial benefits. In this context, the conpletion of the ratification
process of draft treaties/agreenents already fully negotiated wi th indi genous
people is strongly reconmmended by the Special Rapporteur

325. In the event of obligations established in bilateral or nultilatera
treaties concluded by States --to which Indi genous peoples are third parties--
that may affect those peoples, the Special Rapporteur reconmends that the State
parties to said instrunents seek the free and educated acqui escence of the

I ndi genous party before attenpting to enforce said obligations.

326. The Special Rapporteur further recomrends State authorities not to take up
or continue to engage in devel opnent projects that nay inpair the environnent
of Indigenous | ands and/or adversely affect their traditional econonic
activities, religious cerenonies or cultural heritage, w thout previously
commi ssi oni ng the appropriate ecol ogical studies to determ ne the actua
negative inpact those projects will have.

327. Finally, in connection with the Indigenous affairs related activities of
the Ofice of the United Nations H gh Comm ssioner for Human Ri ghts/ Centre for
Human Rights, the Special Rapporteur offers the follow ng recomendati ons:

A substantial increase in the permanent staff assigned to carry out such
activities;

The establishnment, at the earliest possible date, of a section within the
United Nations Treaty Registry in charge of locating, conpiling, registering,
nunmbering and publishing all treaties concluded between | ndi genous peopl es and
States. Due attention should be given in this endeavor to secure access to the
I ndi genous oral version of said instrunents;

To convene, in the franework of the Programme of Action for the Internationa
Decade and at the earliest possible date, three workshops related to: the
establishnent of a international conflict-resolution nechani smon |ndi genous

i ssues, nodalities for redressing the effects of the historical process of |and
di spossessi on suffered by |Indi genous peopl es and the inpl enentation/observance
of Indigenous treaty rights, and

To pronote the creation of an I NTERNET page excl usively dedicated to |Indi genous
i ssues and the United Nations activities related to indigenous interests.

- - ENDS



